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WHAT LAW GOVERNS THE VALIDITY 
OF A CONTRACT, 


II. THe PRESENT CONDITION OF THE AUTHORITIES. 


England. 


N England, as has been said, the law intended by the parties is the 
law which governs the validity of a contract. This doctrine is 
stated in an ingenious and original form by Professor Dicey. “The 
essential validity of a contract is (subject to the exceptions herein- 
after mentioned) governed indirectly by the proper law of the con- 
tract. . . . Proper law of the contract means the law, or laws, by 
which the parties to a contract intended or may fairly be presumed 
to have intended, the contract to be governed; or (in other words) 
the law or laws to which the parties intended or may fairly be pre- 
sumed to have intended to submit themselves.” This rule thus 
formulated by Professor Dicey apm excellently well the purport 
of the English decisions. 

In applying this doctrine certain presmmptions are allowed, or at 
least certain circumstances are given weight. Thus the law of the 
place of making is prima facie the law intended;? or the law of the 
flag;* or the law indicated by the form of the document; * or the law 


1 Conf. Laws, 2 ed., pp. 545, 529. 

2 Jacobs v. Credit Lyonnais, 12 Q. B. D. 589. 

® Lloyd v. Guibert, 6 B. & S. 100, L. R. 1 Q. B. 115. 

“ Chartered Mercantile Bank v. Netherlands I. S. N. Co., 10 Q. B. D. 521; In re 
Missouri S. S. Co., 42 Ch. D. 321; Hamlyn v. Talisker Distillery, [1894] A. C. 202; 
Royal Exch. Assur. Corp. v. Sjorforsakrings Vega, [1901] 2 K. B. 567; [1902] 2 K. B. 
384; Spurrier v. La Cloche, [1902] A. C. 446. 
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of the place of performance. And when a foreign government is 
party to a contract, the law of such government is applied.? 

A new point was raised. by the case of Bank of Africa v. Cohen.® 
In this case a married woman in England had given a power of at- 
torney to transfer her land in the Transvaal to the plaintiff bank, as 
security for advances thereafter made to her husband. By the English 
law she was capable of contracting or transferring land. By the law 
of the Transvaal she could transfer or contract to transfer the land 
as surety for her husband only if she had some pecuniary interest in 
the transaction or expressly waived the benefit of the law which pro- 
tected her; which was not the case here. The registrar having re- 
fused to transfer the land in the Transvaal, this suit was brought in 
England, asking, first, for a decree of specific performance “of the 
agreement contained in the deed — for the transfer to the plaintiffs 
of the said property”; second, for an injunction against proceedings 
in the Transvaal to recover documents of title and against trans- 
ferring title; third, for damages. 

The Divisional Court and the Court of Appeal dismissed the bill, 
on the ground that the question was one of capacity to enter into a 
contract; and that (according to the opinion of Mr. Dicey)‘ the 
capacity of parties to a contract to convey land must be determined 
by the lex rei sitae. 

This case might be dismissed as a decision solely on a question of 
capacity, were it not that the question was not in fact as to the woman’s 
capacity, but whether certain formalities required by the lex situs had 
been fulfilled. By the law of the Transvaal a married woman may 
convey land; the capacity is not lacking. If the land is conveyed as 
security for a debt of her husband, certain formalities must be accom- 
plished; but this is not a question of capacity, but of form of con- 
tracting.’ As this point was distinctly made and was the basis of the 
decision in the important matrimonial cases of Sottomayor v. De 


1 South African Breweries v. King, [1899] 2 Ch. 173, [1900] 1 Ch. 273; Moulis v. 
Owen, [1907] 1 K. B. 746. It is a rather striking fact that in all the cases cited in this 
and the preceding notes except in note (3) the court, by devious ways, found that 
the parties intended the law of England to govern, 

? Smith v. Weguelin, L. R. 8 Eq. 198. 

8 [1909] 2 Ch. 129 (C. A.). 

* Conf. Laws, 2 ed., p. 50r. 

5 Gorrell Barnes, Pres. in Ogden v. Ogden, [1908] P. 46, 52. 
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Barros? and Ogden v. Ogden,’ it is probable that it will at least be 
argued when the question arises that Bank of Africa v. Cohen is 
authority for the general proposition that the validity of a contract for 
the conveyance of land is to be determined by the lex rei sitae. 

In answer to this it may well be urged that the question decided 
was really not raised by the case, for several reasons. 

In the first place, the so-called “agreement” was merely a power 
of attorney, in the ordinary form, to transfer the land. It contained 
no agreement whatever to convey the land to the bank, still less to 
refrain from conveying it to another. Even assuming that the court, 
interpreting the document, could find by implication a contract to 
convey, the plaintiff could not, in accordance with the English 
authorities, obtain a decree. First, no decree for a conveyance of 
foreign land will be made by an English court where, as here, the 
conveyance cannot be made by merely giving a deed, but must be 
accomplished by an act done in the foreign country.* Second, no 
decree for the specific performance of a negative agreement will be 
granted by an English court where it would not accomplish the gen- 
eral object of the contract unless by indirection it compelled the per- - 
formance of a positive term of the contract, and especially not where 
the negative agreement is not in express terms, but only by implica- 
tion. Third, no suit is permitted in an English court where (as here, 
on the prayer for injunction against claiming the title deeds) the title 
to foreign land is involved,’ or where (as here, on the prayer for 
damages) the suit concerns foreign land.° 

It thus appears that the question of the validity of the contract was 
not involved in this case; and it is therefore not certain that the case 
establishes any general principles as to the validity of contracts for the 
sale of foreign land; and the English law must be regarded as still 
unsettled.’ 


1 3 P. D. 1, distinguishing on that ground Simonin v. Mallac, 2 Sw. & Tr. 67. 

2 [1908] P. 46, distinguishing on that ground Sottomayor v. De Barros, and follow- 
ing Simonin v. Mallac. 

3 Waterhouse v, Stansfield, 1o Hare 254. 

* Whitwood Chemical Co. v. Hardman, [1891] 2 Ch. 416. 

5 British S. A. Co. v. Comp. de Mocambique, [1893] A. C. 602. 

® Sydney Municipal Council v. Bull, [1909] 1 K. B. 7, 12. 

7 See Dicey, Conf. Laws, 2 ed., p. 810. The Massachusetts court in a case cited 
by counsel, has decided that a contract for the sale of land, as distinguished from a 
conveyance, is governed by the law of the place of making. Polson v. Stewart, 167 
Mass. 211. 
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English Colonies. 


The law of the English colonies follows that laid down by the 
English courts; and therefore where the contract itself contains a 
clause providing that the law of a certain country shall govern the 
contract, that law is applied.’ 


Federal Courts. 


The condition of the authorities in the Federal courts is confused 
and puzzling. No doctrine can be said to have been adopted by the 
Supreme Court to the exclusion of other inconsistent doctrines. An 
examination of important typical decisions on the point under con- 
sideration will sufficiently indicate the condition of the problem. 

1. In Wayman v. Southard,? Chief Justice Marshall adopted the 
principle that the intention of the parties determined the law appli- 
cable to a contract: “A contract is governed by the law with a view 
to which it was made.” 

2. In the next important decision * the court adopted the form 
(which has become the classic form in this country) that “the law of 
the place where the contract is made, and not where the action is 
brought, is to govern in expounding and enforcing the contract, unless 
the parties have a view to its being executed elsewhere; in which case 
it is to be governed according to the law of the place where it is to be 
executed.” Robinson v. Bland and two early New York cases were 
cited as authorities. This rule is in effect, of course, the rule that the 
place of performance strictly governs the validity of a contract. 

3. A few years later was decided the case of Andrews v. Pond,‘ 
an action upon a bill of exchange to which the defense was usury. 
The bill was drawn in New York on Alabama, and violated the laws 
of both states; but the two laws differed as to the effect of the illegality. 
The court first asserted that contracts made in one place to be executed 
in another are to be governed by the law of the place of performance. 
But this, the learned Chief Justice said, is because the parties are 
permitted by the place of contract to make a contract in accordance 


* Bunnell v. Shilling, 28 Ont. 336; Johnson v. Mutual L. 1. Co., 5 New So. W. 16. 
2 10 Wheat. 1 (1825). ® Cox v. U. S., 6 Pet. 172 (1832). 
* 13 Pet. 65 (1839). 
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with the law of the place of performance; and if the parties do not 
choose to abide by the latter law, the law of the place of making con- 
trols their acts. By this ingenious but complex theory the law of the 
place of contracting governs; but that law is that contracts may be 
made either in accordance with the local provisions, or if the parties 
so choose in accordance with the laws of the state of performance. 
This theory gives the parties an option, but only as between the laws 
of two places. 

4. In Scudder v. Union Bank ' the question was as to the validity 
of an oral acceptance in one state of a bill of exchange payable in 
another. The court held that this question was to be determined by 
the law of the place of contracting, and stated the general principle 
thus: 


“Matters bearing upon the execution, the interpretation, and the valid- 
ity of a contract are determined by the law of the place where the contract _ 
is made. Matters connected with its performance are regulated by the law 
prevailing at the place of performance. Matters respecting the remedy, 
such as the bringing of suits, admissibility of evidence, statutes of limita- 
tion, depend upon the law of the place where the suit was brought. A care- 
ful examination of the well-considered decisions of this country and of 
England will sustain these positions.” 


5. In Pritchard v. Norton? the question was as to the validity of 
a bond executed in New York, and performable in Louisiana. The 
consideration was invalid by the law of New York. The reasoning 
of the court, in holding the bond valid, was that a contract is governed 
by the law with a view to which it was made; that it is made with a 
view to performance, and therefore with a view to the law of the 
place of performance; and that the latter law therefore governs its 
validity. It was mentioned in this case as an additional reason for 
holding the contract to be governed by the law of Louisiana, that the 
law of that place would make it valid, and the parties must have 
made it with a view to the law which would make it valid. 

6. In Liverpool and Great Western Steam Co. v. Phenix Insurance 
Co.,* a case identical in its facts with the English case Jn re Missouri 
Steamship Co., already cited, the court held that a contract is 
governed by the law of the place of making unless the parties clearly 


1 gr U.S. 406 (1875). 3 106 U. S, 124 (1882). 
129 U. S. 397 (1889). 
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manifest at the time of entering into the contract a mutual intention 
that it shall be governed by the law of some other country. 

7. In Equitable Life Insurance Co. v. Clements! and in Fowler 
v. Equitable Trust Co.’ the court held that a contract is necessarily 
subject to the statutory provisions of the place of contracting. 

8. In Hall v. Cordell, a case identical in its facts with Scudder v. 
Union Bank, already examined, the court held that the law of the place 
of payment governed the validity of an oral acceptance. “Nothing 
in the case shows that the parties had in view, in respect to the execu- 
tion of the contract, any other law than the law of the place of per- 
formance. That law, consequently, must determine the rights of the 
parties.” 

9. In London Assurance v. Companhia de Moagens ‘ the court 
said that “generally speaking, the law of the place where the contract 
is to be performed is the law which governs as to its validity and 
interpretation.” 

10, In Mutual Life Insurance Co. v. Cohen ° the court asserted 
that “the presumption is in favor of the law of the place of contract. 
He who asserts the contrary has the burden of proof.” 

11. In two late insurance cases® it has been intimated that an 
express incorporation into the contract of a provision that the laws 
of a certain state should govern the validity of the contract would be 
effective; but this has not been expressly decided. 

It will thus be seen that almost every rule ever suggested for de- 
termining the law applicable to the validity of a contract which has 


ever been seriously urged in a common-law court has at one time or 


another been adopted by the Supreme Court of the United States as 
the basis of its decision; that each decision has been made apparently 
without realizing its inconsistency with former decisions;’? and that 


1 140 U. S. 222 (1891). 2 141 U. S. 384 (1892). 

142 U.S. 116 (1891). 167 U.S. 149 (1897). 

5 179 U. S. 262 (1900), 

® Mutual L. I. Co, v. Cohen, 179 U. S. 262 (1900); Mutual L. I. Co. v. Hill, 193 


U. S. 551 (1904). 
7 Mr. Justice Gray, in Liverpool S. Co. v. Phenix Ins. Co., supra, does indeed 


‘speak of ‘‘the great preponderance, if not the uniform concurrence, of authority”; but 


this appears to be an almost unique realization of the condition of the authorities. In 
Hall v. Cordell, supra, Mr. Justice Harlan cites Scudder v. Union Bank as an au- 
thority on the local law of Illinois, but not on the principle of conflict of laws involved, 
though the decision in Hall v. Cordell on that point was exactly opposed to that in 
Scudder v. Union Bank. 
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many of the decisions are self-contradictory. As is natural where 
the judges come from different states where different views are held, 
the opinion is apt to express the doctrine accepted in the state from 
which the judge came. Thus, Mr. Justice Gray, in Liverpool Steam 
Co. v. Phenix Insurance Co., expresses in substance the rule accepted 
in Massachusetts; while Mr. Justice Peckham, in London Assurance 
v. Companhia de Moagens, expresses the view firmly ‘established in 
New York. It is natural that the inferior federal courts should re- 
flect the same confusion of opinion. It would be almost impossible 
to make a complete citation of the decisions and dicta of these courts 
on the general question; those cases which have been found have been 
collected and classified in an appendix. 


Alabama. 


The doctrine of the Alabama court is expressed in the following 
quotation from Story: 


“A contract, as to its nature, obligation, and validity, is to be governed 
by the law of the state where made, unless it is to be performed in another 
state. When the contract is expressly or tacitly to be performed in any 
other place, there the general rule is in conformity to the presumed inten- 
tion of the parties — that the contract, as to its validity, nature, obliga- 
tion, and interpretation, is to be governed by the law of the place of 
performance.” * 


In other words, Alabama has squarely accepted the law of the 
place of performance as the law governing the validity of a contract.” 
Where a contract is to be performed in the place where it was made, 
or where no place of performance is expressly named, it is com- 
monly said that the law of the place of making governs;* thus in 
this case also following Story’s language. But this form of rule 


1 Accepted from Story in Hanwick v. Andrews, 9 Port. 9, 26; reaffirmed in the 
latest case, Southern Exp. Co. v. Gibbs, 46 So. 465 (1908). 

? Hawley v. Bibb, 69 Ala. 52; Western U. T. Co. v. Way, 83 Ala. 542, 4 So. 844; 
Peet v. Hatcher, r12 Ala. 514. 

® Goodman v. Munks, 8 Port. 84 (semble); Dunn v. Adams, 1 Ala. 527 (semble); 
Givens v. Western Bank, 2 Ala. 397; Miller v. McIntyre, 9g Ala. 638; Peake v. 
Yeldell, 17 Ala. 636 (semble); Jones v. Jones, 18 Ala. 248 (semble); McDougald v. 
Rutherford, 30 Ala. 253; Walker v. Forbes, 31 Ala. 9; Evans v. Kittrell, 33 Ala. 449; 
Henderson v, Adams, 35 Ala. 723; Broughton v. Bradley, 36 Ala. 689; Ensley 
Lumber Co, v. Lewis, 12r Ala. 94; Kraus v. Gorry, 146 Ala. 548. 
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is confined to cases where the contract is not expressly performable 
elsewhere.! 

In Southern Railway v. Harrison,’ the court intimated that if the 
parties had in view some other law the court would apply it. This 
intimation seems not to have been adopted in general; but in usury 
cases it is not without support. These cases must be regarded here, 
as in many jurisdictions, as a class by themselves, 

In usury cases the general rule seems to be that either the law of 
the place of making or that of the place of performance may be se- 
lected to make the contract valid,® so long at least as the place of 
making was not chosen mala fide, with the mere purpose of evading 
the usury law of the place of performance.‘ The question remains 
whether the parties can stipulate for any other law than that of the 


place of making or of performance; for instance the law of the situs 


of mortgaged land. The question was left open in the first case 
where it was raised.’ In Falls v. United S. L. & B. Co.,° where the 
loan was made and payable in Alabama, but expressly provided that 
it should be governed by the law of Minnesota where the loan com- 
pany was domiciled, it was held that the law of Alabama governed 
and the contract was void because the company was forbidden to do 
business in Alabama. But in Ashurst v. Ashurst,? where the loan 
was made and payable in New York, secured by mortgage of land in 
Alabama where the debtor lived, and the contract contained an ex- 
press agreement that it should be governed by the law of Alabama, 
it was held that that law applied. In United States S. & L. Co. v. 
Beckley,*® the contract being both made and to be performed in 
Minnesota and the law of Minnesota being stipulated for in the con- 


1 Cowles v, Townsend, 37 Ala. 77; Cubbedge v. Napier, 62 Ala. 518; McGarry v. 
Nicklin, 110 Ala. 559. See however one case where the court in a contract of shipment 
appears to have followed the law of the place of shipment and not that of the place of 
delivery. Mobile & G. R. R. v. Copeland, 63 Ala. 219. In the same sort of case the 
court subsequently followed the law of the place of performance. Southern Exp. Co. v. 
Gibbs, 46 So. 465. 

? 119 Ala. 539. 

* Farrior v. New England U. S. Co., 88 Ala. 277; American F, L. M. Co. v. Sewell, 
92 Ala. 163. 

* Hayes v. B. & L. Assoc., 124 Ala. 663; Pioneer S. & L. Co. v. Nonnemacher, 127 
Ala. 521, 545; Farmers’ S. & B. & L. Assoc. v. Kent, 131 Ala. 246, 

L. M. Co. v. Sewell, 9a Ala. 163. 

° g7 Ala. 417. 
7 119 Ala, 219. 
§ 137 Ala. 119. 
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tract, that also was allowed to govern as to usury. The same decision 
was made in Allen v. Riddle,’ where the loan was expressly payable 
in the foreign state, though made in Alabama. | 

It must be said, then, that in all contracts where the question is not 
one of usury the law of the place of performance governs; in usury 
cases that law which would avoid the taint of usury, even perhaps a 
law chosen by the parties which is neither the law of the place of 
making nor of the place of performance. . 


Arkansas. 


It was said in the earliest cases, and continues to be said,” that the 
law of the place of making governs the validity of a contract; and 
this is the language of the latest case.* In most if not all the cases 
this is a mere dictum, as the contract was, so far as appears, both made 
and payable in the same state.‘ In one usury case ° it was intimated 
that by the ordinary rule the parties were to be regarded as contract- 
ing with reference to the law of the place of performance, but where 
that would make the agreement void they would be regarded as 
adopting the law of the place of making. In a case,° however, where 
a contract was made in Arkansas or Missouri, and performable 
partly in Arkansas and partly in the Indian Territory, the court said 
that the law of its place of performance governed each portion of the 
contract; quoting Wharton’s Conflict of Laws as follows: “The 
place where an obligation originates is often accidental; is remote, 
sometimes receding from spot to spot, as we search for it; and is ex- 
trinsic to the essence of the engagement, and to its subsequent de- 
velopment and efficiency. It is different, however, with the place of 


1 r4r Ala. 621. 

2 Lane v. Levillian, 4 Ark. 76; Howcott v. Kilbourn, 44 Ark. 213; State M. F. I. 
Assoc. v. Brinkley S. & H. Co., 61 Ark. 1; Kelley v. Telle, 66 Ark. 464. 

* Franklin L. I. Co. v. Morrell, 84 Ark. 511. ‘‘The contract was executed in the 
state of Illinois, where the insurance society was domiciled, and where this member 
then resided. It was therefore an Illinois contract, and must be construed according 
to the laws of that state.” 

~ * Bowles v. Eddy, 33 Ark. 645; Parsons Oil Co. v. Boyett, 44 Ark. 230; Matthews 
v. Paine, 47 Ark. 54; Bank of Harrison v. Gibson, 60 Ark. 269; Sawyer v. Dickson, 
66 Ark. 77; Farmers’ S. & B. & L. Assoc. v. Ferguson, 69 Ark. 352; Crebbin v. De- 
loney, 70 Ark. 493; Franklin L. I. Co. v. Galligan, 71 Ark. 295; Mutual R. F. L. 
Assoc. v. Minehart, 72 Ark. 630; Hough v. Maupin, 73 Ark. 518. 
5 Whitlock v. Cohn, 72 Ark, 83. And see Bank of Harrison v. Gibson, 60 Ark. 269. 
® Midland Valley Ry. v. Moran N. & B. M. Co., 80 Ark. 399. 
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performance, which enters into the vitals of the obligation, so far as 
concerns its fulfilment.” * 

This was said, however, of the validity of a railroad lien, which is 
clearly governed by the law of the situs. 

In Mutual R. F. L. Assoc. v. Minehart,? a policy made and per- 
formable in Arkansas contained a provision that it should be gov- 
erned by the laws of New York. The court held that this did not 
constitute the laws of New York the laws by which the validity of the 
contract was to be determined; but simply made them a part of the 
contract, to be construed like any other provision of it. In other 
words, the obligation, if any, must be created by the laws of Ar- 
kansas; if it was created, then the New York provisions took place 
as a term of the agreement. 


California. 


The question seems seldom to have arisen. In a case where a — 
contract of carriage was made in Missouri for delivery in California 
the court said that the law of the place where the contract is made 
governs, unless the parties at the time of making it had some other 
law in view.* But in a later case, * an action on an insurance policy, 
the court took a different view, saying that ‘‘as the contract provides 
for performance in San Francisco, the California law must govern.” 
The law of California is therefore left doubtful on the authorities. 


Colorado. 


In most of the cases® the place of making and performance 
were the same, and the court held that that law governed, on the 
ground that the validity of a contract is determined by the law of the 
place of making. And the doctrine was repeated in a suit against 
the endorser of commercial paper, where the place of endorsement 
and of payment were different. The law of Colorado therefore 
seems settled in favor of the law of the place of contracting. 


* 2 Conf. Laws, 2 ed., §§ 398, 399. 
2 72 Ark. 630. 
® Palmer v. Atchison T. & S. F. R. R., ror Cal. 187. 
* Progresso S. S. Co. v. St. Paul F. & M. I. Co., 146 Cal. 279. 
5 Wolf v. Burke, 18 Col. 264; Des Moines L. Assoc. v. Owen, 10 Col. App. 131. 
® Sullivan v. German Nat. Bank, 18 Col. 99. 
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Connecticut. 


In the earliest cases it was said that the law of the place where the 
contract is entered into governs the validity of the contract;! though 
in these cases no different place of performance was in question. And 
this view has been accepted in a few classes of cases later. Thus in 
cases of carriage it had been held that the law of the place of making 
governs;? and in cases of sale in one state for delivery in another, 
the law of the former state has been held to apply to the sale.* It — 
was however intimated in an early case that if “it is perceived from 
their tenor that they were entered into with a view to the laws of 
some other state” contracts are governed by such other law.* Later, 
still a third view was adopted by the court, to wit, that the law of 
the place of performance must necessarily govern a contract.® 
Finally the rule appears to have been adopted that the intention of 
the parties governs, but that they are presumed to intend the law 
of the place of performance. The doctrine is thus enunciated by 
the court: 


“When the contract is to be performed elsewhere, or is to have its entire 
beneficial operation and effect elsewhere, then the law of the latter place is 
to govern; because in the absence of anything to the contrary, it is pre- 
sumed that the parties so intended.” ® 


District of Columbia. 


In two cases of commercial paper, where the obligation was both 
made and payable in one state, it was held to be governed as to its 


1 Bowne v. Olcott, 2 Root 353; Vermont S. Bank v. Porter, 5 Day 316; Brackett v. 
Norton, 4 Conn. 517; Roe v. Jerome, 18 Conn. 138; Downer v. Chesebrough, 36 
Conn, 39. 

2 Camp v. Hartford & N. Y. S. B. Co., 43 Conn. 333. 

§ Johnson C. S. Bank v. Walker, 80 Conn. 509; Moline J. Co. v. Dinnan, 81 Conn. 
111, 70 A. 634. 

* Smith v. Mead, 3 Conn. 253; Hale v. New Jersey S. N. Co., 15 Conn. 539; Great- 
head v. Walton, 40 Conn. 226. 

5 Richardson v. Rowland, 40 Conn. 565. In the case of Webster v. Howe M. Co., 
54 Conn. 394, the place of making and of performance was the same; and the law of that 
place was adopted. 

* Chillingworth v. Eastern T. W. Co.,.66 Conn, 306; Beggs v. Bartels, 73 Conn, 
132. 
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nature and validity by the law of that state. In the latest case’ 
the court adopted the intention of the parties as the governing cir- 
cumstance, and followed Liverpool & Great Western Steam Co. v. 
Phenix Insurance Co. in holding that the law of the place of making 
prevails unless the parties clearly appear to have some other law 


in view. 


Florida. 


In the only case the court held that the law of the place of making 
governed ;* but no place of performance was named, and the alter- 
native urged was the law of the domicil of the contracting company. 


Georgia. 


In Georgia the earliest case ‘* held that the validity of a contract 
must be determined by the law of the place of making; the court say- 
ing: “If a contract be void in its origin, it is inconceivable how 
validity can be given to it in any other country. It is no contract 
from the beginning.” In the next case, however, the court intimated 
obiter that there was an exception to this general rule where the con- 
tract was payable elsewhere by its terms.’ This dictum was accepted, 


and it became the settled rule in Georgia that the validity of a con- 
tract is determined by the law of the place of performance.’ It has 
been held, however, that a contract absolutely void at the place of 
making cannot be validated by the law of the place of performance.’ 
Of course where a contract is both made and payable in a state, the 
law of that state governs; * and it has been held that where a contract 
is performable in part in the state of making, and in part elsewhere, 
the law of the place of making governs.* The contrary has however 


1 Gallaudet v. Sykes, 1 McArth. 489; Lockwood v. Lindsey, 6 App. D. C. 396. 

2 Croissant v. Empire S. R. Co., 29 App. D. C. 538 (1907). 

® Pace v. Pace, 19 Fla. 438. 

* Cox v. Adams, 2 Ga. 158. 

5 Levy v. Cohen, 4 Ga. 1. 

® Vanzandt v. Arnold, 31 Ga. 210; Dunn v. Welsh, 62 Ga. 241. 

7 Hager v. Nat. G. A. Bank, ros Ga. 116, following an intimation in Martin v. 
Johnson, 84 Ga. 481. 

§ Hill v. Wilker, 41 Ga. 449; —— v. Wilson, 64 Ga. 184; Bailey v. Devine, 
123 Ga. 653, 51 S. E. 603. 

® Martin v. Johnson, 84 Ga. 481. 
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been held in carrier cases where a shipment was made in another’ 
state for carriage to Georgia and delivery there; the court has applied 
the law of Georgia not only in matters connected with the delivery 
but even in determining the validity of a limitation of liability.’ 

While the law of the place of performance appears to be accepted 
in general as the law applicable to the contract the court has in some 
cases applied the law intended by the parties. Thus in contracts of 
insurance, where the law of the state of domicil of the insurance 
company was expressly adopted in the policy and the place of the 
contract agreed to be there, this provision has been enforced when 
it did not conflict with the policy of the forum, which was the place of 
making the contract. 

As in many states, the usury cases must be treated by themselves 
as exceptional. In general, the parties are permitted to choose their 
law. Of course, where the loan is made and payable in the borrow- 
er’s state, the law of that state applies. And where a note made in 
Georgia was made payable in Massachusetts merely to avoid the 
Georgia usury laws it was held that the Georgia law should be ap- 
plied. But where the parties select bona fide a law which really bears _ 
a relation to their agreement, the court will give effect to their choice. 
So where the parties expressly agreed upon the law of the place of 
making that was enforced. And where a loan payable in New York 
was made in Georgia and was secured on Georgia land, the court, 
upon the intent that Georgia law should apply being found, held 
the loan valid according to that law.® In that case the question of 
intent appears to have been left to the jury. The parties are not 
restricted to the laws of the places of making and performance. Thus 
where the loan was both made and payable in New York, but the bor- 
rower was in Georgia, and it was secured by a mortgage of real estate 
there, the court said the parties evidently intended a Georgia contract, 
and it was held valid according to that law.? But in a precisely 
similar case the court held that there was no proof of an intention to 


. 1 Southern Exp. Co. v. Shea, 38 Ga. 519; Carter v. Southern Ry., 3 Ga. App. 34; 
Atlanta & W. P. R. v. Broome, 3 Ga. App. 641. 

2 Massachusetts B. L. Assoc. v. Robinson, 104 Ga. 256; Missouri S. L. I. Co. v. 
Lovelace, 1 Ga. App. 446. 

5 Hollis v. Covenant B. & L. Assoc., 104 Ga. 318. 

* Kilcrease v. Johnson, 85 Ga. 600. 

5 New England M. S. Co. v. McLaughlin, 87 Ga. 1. 

® Underwood v. American M. Co., 97 Ga. 238. 

7 Jackson v. American M. Co., 88 Ga. 756. 
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be governed by any other law; and it was therefore governed by the 
law of New York.’ 


Illinois. | 
In most of the cases in this state the law of the place of making has 


- been applied as the proper law to determine the validity of a con- 


tract;? though in most of the cases in which this rule was laid down 
there was in fact no other place of performance.’ But this was never 
the undisputed doctrine of the Illinois courts. In a very early case 
the court spoke incidentally but confidently of “the rule that the law 
of the place of payment is to govern;‘ and this supposed rule has 
in fact been applied by the court in a few cases.’ While this rule 
has little support on the authorities, the rule that the parties may 
choose their law was stated early,® and has often been applied since.” 
In the case of Adams v. Robinson * the doctrine was most ingen- 
iously stated by the court in a way to reconcile it with the principle 
most generally accepted : 


“The laws of the country where a contract is made are obligatory upon 
the parties, and upon principle no contract declared void by those laws 
ought to be enforced in any other country. . . . The laws of every coun- 
try allow parties to enter into obligations with reference to the laws of the 
country where such obligations are to be performed; although such obli- 
gations may not be in accordance with the laws of the country where they 


1 Odom v. New England M. S. Co., 91 Ga. 505. 

? Bradshaw v. Newman, 1 Ill. 133 [94]; Stacy v. Baker, 2 Ill. 417; Schuttler v. 
Piatt, 12 Ill. 417; Crouch v. Hall, 15 Ill. 263; Phinney v. Baldwin, 16 Ill. 108; Smith 
v. Whitaker, 23 Ill. 367; Anstedt v. Sutter, 30 Ill. 164; Barber v. Bell, 77 Ill. 490; 
Miller v. Wilson, 146 Ill. 523; McCoy v. Griswold, 114 Ill. App. 556. 

® Sherman v. Gassett, 9 Ill. 521; Pomeroy v. Manhattan L. Ins. Co., 40 IIl. 398; 
Roundtree v. Baker, 52 Ill. 241; Milwaukee & S. P. Ry. v. Smith, 74 Ill. 197; Evans 
v. Anderson, 78 Ill. 558; Burchard v. Dunbar, 82 Ill. 450; Gay v. Rainey, 89 Ill. 
221; Pope v. Hanke, 155 Ill. 617; Schlee v. Guckenheimer, 179 Ill. 593; Coverdale 
v. Royal Arcanum, 193 IIl. gz. 

* Holbrook v. Vibbard, 3 Ill. 465. 

5 Lewis v. Headley, 36 Ill. 433; Wooley v. Lyon, 117 Ill. 244 (seemingly overrul- 
ing Holbrook v. Vibbard, 3 Ill. 465 and Belford v. Bangs, 15 Lil. App. 76 on the facts) ; 
Price v. Burns, ror Ill. App. 418 (seemingly opposed on principle to Anstedt v. Sutter, 
30 Ill. 164); North P. & P. Co. v. Western U. T. Co., 70 Ill. App. 275 (seemingly 
opposed on principle to Pennsylvania Co. v. Fairchild, 69 Ill. 260, and other cases 
cited in note 1, p. 93), 

® Strawbridge v. Robinson, ro Ill. 470. 

? McAllister v. Smith, 17 Ill. 328; Pennsylvania Co. v. Fairchild, 69 Ill. 260. 

® 37 Ill. 45. 
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are made as regards obligations to be performed in that country they may 
be strictly in accordance with such laws as to obligations to be performed 
in other countries. The right to enter into contracts with reference to the 
laws of another country is one allowed by nations for the convenience of 
those transacting business within their respective territorial limits, to en- 
able them to obtain such rights as they could have secured in the country 
where the contract is to be performed by a just observance of its laws. No 
nation can be justly required to allow persons subject to its laws to enter 
into contracts without reference to and not in accordance either with its 
own laws or with the laws of the country where the contract is to be 


performed.” 


This doctrine that the parties may choose between the law of the 
place of contracting and that of the place of performance has been 
applied in the case of the carriage of goods from one state to another, 
the court holding that since the contract was made and was partly 
performed in one state, the parties must be taken to have contracted 
with reference to the law of that state.* 


Indiana. 

The doctrine commonly laid down in this state is that the law of 
the place of making a contract governs. This was first applied in 
cases where the place of making and of performance were the same; ? 
but it has been adhered to in general for cases of all kinds,* even 
where the place of making and the place of performance differed.‘ 
In usury cases, however, the court has allowed the parties to contract 
with reference either to the law of the place of making or of that of 
performance.* 

One class of cases was treated exceptionally. In cases of commer- 


1 Pennsylvania Co. v. Fairchild, 69 Ill. 260; Michigan C. R. R. v. Boyd, gt Ill. 
268; Illinois C. R. R. v. Beebe, 174 Ill. 13; Western T. Co. v. Hosking, 19 Ill. App. 
607; Wald v. Pittsburg C. C. & S. L. R. R., 60 Ill. App. 460. But contra in the case 
of a telegram. North P. & P. Co. v. Western U. T. Co., 70 Ill. App. 275. 

2 Titus v. Scantling, 4 Blackf. 89; Yeatman v. Cullen, 5 Blackf. 240; Smith v. 
Blatchford, 2 Ind. 184; Hall v. Harris, 16 Ind. 180; Pratt v. Wallbridge, 16 Ind. 147; 
Mindenhall v. Gately, 18 Ind. 149. 

8 Alford v. Baker, 53 Ind. 279; Sondheim v. Gilbert, 117 Ind. 71. 

* Union C. L. I. Co. v. Thomas, 46 Ind. 44; Bethell v. Bethell, 54 Ind. 428; Keiwert 
v. Meyer, 62 Ind. 587; Fisher v. Parry, 68 Ind. 465; Equitable L. A. Soc. v. Perkins, 
41 Ind. App. 183, 80 N. E. 682. 

5 Smith v. Muncie Bank, 29 Ind. 158; Pancoast v. Travellers’ Ins. Co., 79 Ind. 
172; Thompson v. Edwards, 85 Ind. 414. 
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1 cial paper made in one state and payable in another the court re- 
peatedly said that the law of the place of payment governed the 
nature and validity of the obligation. But in the latest case? these 
cases are all explained away or distinguished and the law of the place 
of making is applied to the obligation. The case leaves it a little 
uncertain whether this law is applied on the ground that it is abso- 

| lutely required by the rule, or whether it is applied as the law pre- 
7 sumably intended by the parties. 
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Iowa. 


The law of the place of making was laid down in the earliest cases 
as the law governing the validity of a contract;* and it seems still 
i to be adhered to in determining the validity of contracts for the sale 
il. of chattels.‘ But it was soon held that in usury cases at least the par- 
ties might choose that law which would make the contract valid; ° 
and in favor of validity of a debt secured by mortgage even the law 
of the domicil of the debtor, where the mortgaged land was situated, 
has been applied though the contract of loan was made and perform- 
able elsewhere.® And the expressed intention of the parties has also 
| been rendered effective in insurance cases.” 

But the later cases seem to have adopted the law of the place of 
' performance as the law governing validity;* probably still with the 
limitation, early suggested,® that a contract forbidden by statute at 


1 Hunt v. Standart, 15 Ind. 33 (see Mix v. State Bank; 13 Ind. 521); Rose v. 
Thames Bank, 15 Ind. 292; Rose v. Park Bank, 20 Ind. 94; Browning v. Merritt, 61 
Ind. 425; Lindeman v. Rosenfield, 67 Ind. 246; Fordyce v. Nelson, gt Ind. 447; 
. Midland Steel Co. v. Citizens’ Nat. Bank, 34 Ind. App. 107, 72 N. E. 290. 

2 Garrigue v. Keller, 164 Ind. 676. 

® Bernard v. Barry, 1 G. Greene, 388; Bean v. Briggs, 4 Ia. 464; Davis v. Bronson, 
6 Ia. 410; Thorp v. Craig, ro Ia. 461; Huse v. Hamblin, 29 Ia. ror. 

* Engs v. Priest, 65 Ia. 232; Bowlin Liquor Co. v. Brandenburg, 130 Ia. 220. 

5 Butters v. Old, 11 Ia. 1; Bigelow v. Burnham, 83 Ia. 120. 

® Arnold v. Potter, 22 Ia. 194. 

. 7 Johnson v. New York L. I. Co., 109 Ia. 708 (parties agreed on law of place of 4 4 

making); Goodwin v. Provident S. L. A. Assoc., 97 Ia. 226 (parties agreed on law of } 
4 
* 


place of performance). ‘ 

8 Born v. Home Ins. Co., 120 Ia. 299 (semble); Spinney v. Chapman, 121 Ia. 38; 
Banco de Sonora v. Bankers’ M. C. Co., 100 N. W. 532 (which however was really a 
question concerning the method of performing the contract). In an earlier case where 
this rule was applied the question was as to the rate of interest. Seymour v. Butler, 
| 8 Ia. 304. 
. ® McDaniel v. Chicago & N. W. Ry., 24 Ia. 412. 
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the place of making cannot be made good by any other law. And it 
appears to be settled that in case of a contract of carriage perform- 
able partly within and partly outside the state of shipment the validity 
of the obligation is “necessarily” determined by the law of the place — 
of shipment.’ 

Kansas. 


The court first laid down the rule that the law of the place of mak- 
ing governed the validity of a contract,’ soon, however, limiting it by 
adding, “unless it appears that they are to be performed in or accord- 
ing to the laws of another state.” * And in case of a shipment of 
goods from one state to another, the court held that the parties must 
be assumed to have contracted with reference to the law of the place 
of shipment.‘ 

In ordinary cases the rule finally adopted seems to be, that the law 
of the place of performance should govern validity.’ But in the case 
of usury the court has taken a different view. The intention of the 
parties is given controlling weight, if it is formed bona fide, and not 
with the purpose of evading the law,° especially if that intention is 
expressed as a term of the contract.” 


Kentucky. 


Where a contract is made and is expressly to be performed in one 
state, its validity is of course governed by the law of that state; * and 


1 McDaniel v. Chicago & N. W. Ry., 24 Ia. 412; Talbott v. Transp. Co., 41 Ia. 
247; Hazel v. Chicago M. & S. P. R. R., 82 Ia. 477; Hudson v. Northern P. R. R., 92 
Ia. 231. See, however, as to the “‘necessity,” Banco de Sonora v. Bankers’ M. C. Co., 


- 100 N. W. 532, where it was suggested that the law of each portion of the perform- 


ance should govern it. 

2 Feineman v. Sachs, 33 Kan. 621. 

* Briggs v. Latham, 36 Kan. 255. 

‘ Pacific Exp. Co. v. Foley, 46 Kan. 457. 

5 Alexandria A. & F. S. R. R. v. Johnson, 61 Kan. 417 (where the place of making 
and of performance appear to have been the same); Alexander v. Braker, 64 Kan. 
396; Sykes v. Citizens Nat. Bank, 98 Pac. 206. 

® Royal Loan Assoc. v. Foster, 68 Kan. 468. Great stress is laid in this case and 
in People’s B. L. & S. Assoc. v. Kidder, 9 Kan. App. 385, on the fact that the land 
lay in Kansas, and the enforcement of the mortgage must therefore be there; but a 
careful examination shows that the court was speaking only of the right to enforce the 
contract in Kansas, and that it contemplated the possibility of its nevertheless being 
valid by another law. 

7 Midland S. & L. Co. v. Solomon, 71 Kan. 185; Steinman v. Midland S. & L. Co., 
79 Pac. 1077. 

8 Johnson v. U. S. Bank, 2 B. Mon. 310; Hyatt v. Bank of Kentucky, 8 Bush, 
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the same is true where, no place of performance being named, the 
contract is presumed to be performable at the place of making.’ And 
where a contract is performable in part at the place of making and 
in part in another state, its validity is governed by the law of the place 
of making.” 

The generally accepted doctrine, however, though it is actually 
the ground of decision in only a few cases, is that the law of the place 
of performance named in the contract, if any place is so named, 
governs.’ This rule is, however, subject to this limitation; that if the 
contract is void for illegality at the place of making, the law of the 
jplace of performance cannot give it validity.* 


. Louisiana. 
“In most of the cases there was no place of performance named, or 


‘the contract was performable in the place of making. In all such 
.cases the rule stated is, that the law of the place of making governs.® 


393; Young v. Bullen, 19 Ky. L. Rep. 1561, 43 S. W. 687; Arnett v. Pinson, 108 S. W. 
852. 

1 Steele v. Curle, 4 Dana, 381; Thomas v. Beckman, 1 B. Mon. 29; Cross v. Petree, 
10.B. Mon. 413; Young v. Harris, 14 B. Mon. 556; Piner v. Clary, 17 B. Mon. 661; 
Jameson v. Gregory, 4 Met. 363; Archer v. Nat. Ins. Co., 2 Bush, 226; Carlisle v. 
Chambers, 4 Bush, 268; Ford v. Buckeye Ins. Co., 6 Bush, 133; Stevens v. Gregg, 
89 Ky. 461; Gibson v. Sublett, 4 Ky. L. Rep. 730; Fally v. Steinfield, 10 Ky. L. Rep. 
982. The liability of the endorser of commercial paper is to pay at the place of en- 
dorsement, not at the place of payment of the principal obligation; and the validity and 
nature of an endorsement is therefore governed by the law of the place of endorse- 
ment, though the paper is payable elsewhere. Short v. Trabue, 4 Met. 299. 

-? Cleveland C. C. & S. L. R. R. v. Druien, 26 Ky. L. Rep. 103, 80 S. W. 778 (con- 
tract of carriage). But contra of the undertaking of a telegraph company: Western 
U. T. Co. v. Eubanks, roo Ky. s9r. 

® Goddin v. Shipley, 7 B. Mon. 575; Tyler v. Trabue, 8 B. Mon. 306; Western 
U. T. Co. v. Eukanks, roo Ky. 591. In a late insurance case, however, the court 
seems to have accepted the doctrine that the intent of the parties would govern, stating 
the presumption that they intended the law of the place of making. Washington L, 
I. Co. v. Glover, 78 S. W. 146, 25 Ky. L. Rep. 1327. See, however, U.S. S. & L. Co. 
v. Scott, 98 Ky. 695, where the expressed intention of the parties was not given effect. 

* Ohio. & >M. Ry. v. Tabor, 98 Ky. 503; Western U. T. Co. v. Eubanks, roo Ky, 
591. 

5 No place of performance named: Vidal v. Thompson, rr Mart. 23; Evans v. 
Gray, 12 Mart. 475; Baldwin v. Gray, 4 Mart. N.S. 192; Ory v. Winter, 4 Mart, 
N.S. 277; Ferguson v. Flower, 4 Mart. N. s. 312; Saul v. His Creditors, 5 Mart. N. s. 
569; .Astor- v..Price,-7 Mart. N.S. 408; King v. Harman, 6 La. 607; Gates v. Renfroe, 
7 La. Ann. 569; Newton v. Gray, ro La. Ann. 67; Grove v. Nutt, 13 La. Ann. 117; 
Serra v. Hoffman, 30 La. Ann. 67; Grevenig v. Washington L, I. Co., 112 La. 879. 
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And in a well-considered early decision the court held that the law of 


the place of making and not of performance governed the nature and 


validity of the contract.’ But in several cases where the court held 
that the law of the place of contracting governed, they added the 
limitation, unless it was performable elsewhere or made with refer- 


‘ence to some other law.? And in the case of a contract for a lease of 


land, the law of the place of making was not applied, but the law of 
the situs, where the contract was to be-performed.* 


Maine. 


After laying down the general rule that a contract is governed by 
the law of the place of making, in several cases where in fact no place 
of performance was named,‘ and in one case where the rule seems to 
have been necessary to the result,’ the court in later cases has sug- 
gested other rules, though in every case that has yet been decided 
the court has in fact applied the law of the place of making. Thus 
in Bell v. Packard,° the court, in applying the law of the place of mak- 
ing, admitted the truth of counsel’s argument that a contract might 
be made with reference to the law of the place of performance. In 
Carey v. Mackey 7 the court was willing to admit that “the general 
rule is, that contracts are to be interpreted” according to the law of 
the place of performance, but “there are some exceptions when the 
question pertains to the validity of the contract rather than to the 
meaning of its provisions,” and the rule itself was more applicable to 
commercial than to other contracts. And in Emerson Co. v. Proctor ® 
the court, after laying down and following the “general rule gov- 


Place of making and of performance the same: Clague v. Creditors, 2 La. 114; Bar- 
rett v. Walker, 14 La. 303; _— v. Templeman, 24 La. Ann. 564; Lachman v. Block, 
47 La. Ann. 505. 7 

1 Depau v. Humphrey, 8 Mart. N.S. 1. And see Lynch v. Postlethwaite, 7 Mart. 69. 

2 Shiff v. Louisiana S. I. Co., 6 Mart. N. s. 629; Malpica v. McKown, 1 La. 248; 
Arayo v. Currell, 1 La. 528; Trabue v. Short, 18 La. Ann. 257. 

3 Stanton v. Harvey, 44 La. Ann. 511. The fact that the contract was one concern- 
ing land was mentioned, but seems not to have been the ground of decision. 

* Maguire v. Pingree, 30 Me. 508; Stickney v. Jordan, 58 Me. 106; Lindsay v. Hill, 
66 Me. 212; Wright v. Andrews, 70 Me. 86. This general rule was repeated later 
without limitation or exception in Roads v. Webb, 91 Me. 406. 

5 Bailey v. Hope Ins. Co., 56 Me. 474; insurance effected in Maine on New Hamp- 
shire property by a Rhode Island company: validity governed by the law of Maine. 

® 69 Me. 105. 

7 82 Me. 516, 

8 97 Me. 360. 
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erning the construction of a contract, that its validity is to be deter- 
mined by the law of the place where it is made,” felt it well to 


reénforce its decision by adding that the parties were “presumed to 


have contracted with reference to the laws of Maine,” and that the 
inference to be drawn was “that the parties in fact regarded it as a 
“Maine contract.” 

The court has never seriously considered the problem; the cases 
have in fact all. been decided in accordance with the law of the place 
of making; the dicta approving other rules are confused and ill- 
considered. It would seem safest to place Maine among the states 
which accept the doctrine that the law of the place of contracting 
governs validity. 


Maryland. 


In several cases where the place of making and of performance was 
the same, the law of that place has been held to apply.’ In the case 
of a contract of insurance made in Maryland, it is held that the par- 
ties cannot avoid the effect of a Maryland statute by a provision in 
the policy that it shall be governed by the law of the domicil of the 
company.’ 


Massachusetts. 


It has been repeatedly and forcibly laid down as a general rule 
in this state that the law of the place of contracting determines 
the validity of a contract.’ In a few cases the court has referred to 


1 Stevens v. Rasin F. Co., 87 Md. 679; Latrobe v. Winans, 89 Md. 636; New 
York S. & T. Co. v. Davis, 96 Md. 81. In the early case of De Sobry v. De Laistre, 
2 Harr. & J. 191, there is a dictum to the effect that in such a case the law of the place 
of performance governs. 

2 Robinson v. Hurst, 78 Md. 59; Mutual L. I. Co. v. Mullen, 107 Md. 457. 

8 The rule has been laid down without limitation in the following cases, where no 
place of performance separate from the place of making was expressed: 

Williams v. Wade, 1 Met. 82; McIntyre v. Parks, 3 Met. 207; Warren v. Copelin, 
4 Met. 594; Daniels v. Hudson R. F. I. Co, 12 Cush. 416; Heebner v. Eagle Ins. 
Co., 10 Gray, 131; Pine v. Smith, 11 Gray, 38; Lawrence v. Bassett, 5 All. 140; 
Stevenson v. Payne, 109 Mass. 378; Dolan v. Green, 110 Mass. 322; Thwing v. Great 
W. I. Co., 111 Mass. 93; Woodruff v. Hill, 116 Mass. 310; Morris v. Penn. M. L. I. 
Co., 120 Mass. 503; Murphy v. Collins, 121 Mass. 6; Stanton v. Demerritt, 122 Mass, 
495; Shoe & L. N. Bank v. Wood, 142 Mass. 563; Harvey v. Merrill, 150 Mass. 1; 
Baxter Nat. Bank v. Talbot, 154 Mass. 213; Reliance M. I. Co. v. Sawyer, 160 Mass. 
413; Emery v. Burbank, 163 Mass. 326; King B. M. Co v. Phoenix Ins. Co., 164 
Mass. 291; Wylie v. Cotter, 170 Mass. 356; Commonwealth M., F. I. Co. v. William 
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thé rule that the law of the place of performance governs, or that the 
law intended by the parties governs, with approval; but in no case 
has this been necessary to the decision. And in several cases where 
the places of making and of performance were different the court 
has held the nature and validity of the obligation to be subject to the 
law of the place of making,” even though the parties especially pro- 
vided for the adoption of another law.’ In Akers v. Demond * the 
court, accepting the “general principle” that the law of the place of 
performance is the law of the contract, held that this is confined to 
the effect of the contract; the validity must be determined by the — 
law of the place of making and “‘no other law can apply to it.” When 
contracts are void by the law of that state they are void everywhere; 
they never acquire a legal existence. 

The question was sharply presented by the case of Polson v. Stewart.° 
A contract for the sale of land in Massachusetts had been made in 
North Carolina between a wife and her husband; such an obligation 
could not be created in Massachusetts but it was valid in North 
Carolina. Massachusetts was the place of performance, and, as the 
situs of the land, the place which the parties contemplated as most 
concerned with the contract. The court nevertheless held that the 
contract was valid, and would be enforced in Massachusetts. Chief 
Justice Field dissented, on the ground taken by Dicey and the late 


Knabe & Co. Mfg. Co., 171 Mass. 265; Johnson v. Mutual L, I. Co., 180 Mass. 407; 
Daniell v. Boston & M. R. R., 184 Mass. 337; Nashua Sav. Bank v. Sayles, 184 
Mass. 520; Callender M. & T. Co. v. Flint, 187 Mass. 104; Cherry v. Sprague, 187 
Mass. 113; Jennings v. Moore, 189 Mass. 197; Bearse v. McLean, 199 Mass. 242. 

So in cases of carriage where the place of contracting is also the place where per- 
formance begins. 

Fonseca v. Cunard S. S. Co., 153 Mass. 553; O’Regan v. Cunard S. S. Co., 160 
Mass. 356; Brockway v. American Exp. Co., 168 Mass. 257. 

1 Powers v. Lynch, 3 Mass. 77; Carnegie v. Morrison, 2 Met. 381; Brockway v. 
American Exp. Co., 171 Mass. 158; Mittenthal v. Mascagni, 183 Mass. 19. In Pen- 
obscot & K. R. R. v. Bartlett, 12 Gray, 244, the law of the place of performance was 
squarely adopted; but the question had to do with manner of payment, not with the 
validity of the obligation. 

2 Powers v. Lynch, 3 Mass. 77; Carnegie v. Morrison, 2 Met. 381; Holmes v. 
Manning, 19 N. E. 25; Millard v. Brayton, 171 Mass. 533. 

3 Dolan v. Mutual R. F. L. Assoc., 173 Mass. 197. The court evidently felt that such 
a term of the contract would be ineffective, even if there were no provision of the lex 
loci against it; but the express clause adopting another law not being on the face of 
the policy, as required by a statute of the place of making, it was held invalid. 

* 103 Mass. 318. 

5 167 Mass. 211. 
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English case examined above, that a contract concerning land is 
governed by the law of the situs. 

It thus appears that Massachusetts is pretty firmly committed to 
the doctrine that the validity of a contract is necessarily governed 
by the law of the place of making. 

Joseph H. Beale. 


[To be continued. 


APPENDIX: FEDERAL CASES. 
I. PLace oF MAKING. 


In many cases the court without especially considering the matter, some- 
times without reciting the place of performance at all, ruled that the law of 
the place of making governs the contract. 


Slocum v. Pomeroy, 6 Cranch, 221; De Wolf v. Johnson, 10 Wheat. 367; Boyle 
v. Zacharie, 6 Pet. 635; Duncan v. U. S., 7 Pet. 435; Tilden v. Blair, 21 Wall. 241; 
Supreme Lodge v. Meyer, 198 U. S. 508; Shattuck v. Mutual L. I. Co., 4 Cliff. 598; 
Sortwell v. Hughes, 1 Curt. 244; White v. Conn. M. L. I. Co., 4 Dill. 177; McClin- 
tock v. Cummins, 3 McLean, 158; Dundas v. Bowler, 3 McLean, 397; Mott v. Wright, 
4 Biss. 53; Lamb v. Lamb, 6 Biss. 420; Lamb v. Bowser, 7 Biss. 315, 372; Newcomb 
v. Mutual L. I. Co., Fed. Cas. No. 10,147; Mather v. American Exp. Co., 2 Fed. 49; 
Campbell v. Crampton, 2 Fed. 417; Northwestern M. L. I. Co. v. Elliott, 5 Fed. 225, 
7 Sawy. 17; Schuenfeldt v. Junkerman, 20 Fed. 357; Swann v. Swann, 21 Fed. 299; 
Stubbs v. Colt, 30 Fed. 417; Ward v. Vosburgh, 31 Fed. 12; Wall v. Equitable L. 
A. Soc., 32 Fed. 273; Richter v. Frank, 41 Fed. 859; Garrettson v. North Atchison 
Bank, 47 Fed. 867; Knights T. & M. L. I. Co. v. Berry, 50 Fed. 511; Farmers’ Nat. 
Bank v. Sutton Mfg. Co., 52 Fed. 191; Equitable L. A. Soc. v. Winning, 58 Fed. 
541; Hicks v. National L. I. Co., 60 Fed. 690; Thomas v. Wabash S. L. & P. R. R., 
63 Fed. 200; Anheuser-Busch B. Assoc. v. Bond, 66 Fed. 653; Central R. R. v. Kav- 
anaugh, 92 Fed. 56; Bank of Topeka v. Eaton, 95 Fed. 355; Mutual L. I. Co. v. 
Hathaway, 106 Fed. 815; Fidelity M. L. Assoc. v. Jeffords, 107 Fed. 402; Albro v. 
Manhattan L. I. Co., 119 Fed. 629; Carrollton F. M. Co. v. American C. I. Co., 124 
Fed. 25; Robinson v. Suburban B. Co., 127 Fed. 804. 


Thus the law of the place of making is adopted as opposed to the law of 
the domicile of the parties, 


Alexander v. Southern H. B. & L. Assoc., 120 Fed. 963; Schinotti v. Whitney, 130 
Fed. 780; Northwestern S. S. Co. v. Mar. Ins. Co., 161 Fed. 166; 


or the place from which the offer is sent, 


Equitable L. A. Soc. v. Nixon, 81 Fed. 796; Equitable L. A. Soc. v. Trimble, 83 
Fed. 85; . 
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or the place where a document is signed, prior to its we effect elsewhere 
as an obligation, 


Buchanan v. Drovers’ Nat. Bank, 55 Fed. 223; Aultman v. Holder, 68 Fed. 467; 
Phipps v. Harding, 70 Fed. 468. 


The doctrine of Scudder v. Union Bank, that where a contract is made 
in one place to be performed in another the law of the place of making 
governs the nature and validity of the obligation, is accepted in several cases. 

Scudder v. Union Bank, g1 U. S. 406; Equitable L. I. Co. v. Clements, 140 U. S. 


226; Howenstein v. Barnes, 5 Dill. 482; Brown v. American F. Co., 31 Fed. 516; 
Exchange Bank v. Hubbard, 62 Fed. 112; Providence S. L. A. Soc. v. Hadley, 102 


This has been held in two usury cases, though in that class of cases the 
decision is usually otherwise. 


Davis v. Clemson, 6 McLean, 622; Kuhn v. Morrison, 75 Fed. 81. 


In Blackwell v. Webster, 23 Blatch. 537, where the agreement was for- 
bidden by law at the place of making, the court said that “there is no 
room to apply the fiction of law, that the place of performance of a con- 
tract is to be deemed the place of making it.” 


In a smaller number of cases it has been held that the law of the place of 
performance governs the validity of the contract. 


Bell v. Bruen, 1 How. 169; London Assurance v. Companhia de Moagens, 167 
U.S. 149; Kent v. Dawson Bank, 13 Blatch. 237; Oregon & W. T. & I. Co. v. Rath- 
bun, 5 Sawy. 32; Payson v. Withers, 5 Biss. 269; Desmazes v. Mutual B. L. I. Co., 
Fed. Cas., No. 3821; Whitcomb v.. Phoenix M. L. I. Co., Fed. Cas., No. 17,530; 


Neederer v. Barber, Fed. Cas., No. 10,079; Interstate B. & L. Assoc. v. Edgefield H. 
Co., 120 Fed. 422; Smith v. Mutual L. I. Co., 5 Fed. 582; Pacific S. S. L. & B. Co. 
v. Green, 123 Fed. 43; Berry v. Chase, 146 Fed. 625 (where it would seem that what 
was called the place of performance was really the place of making). 


But where there is more than one place of performance, it has been 
held that the parties must ex necessitate be referred to the law of the place 


Morgan v. New Orleans M. & T. R. R., 2 Woods, 244. 


III. PLACE MAKING THE CONTRACT VALID. 


In usury cases the court has often said that if the place of performance 
would hold an agreement void for usury, the law of the place of making 
may be resorted to for making the contract valid. 


II. PLACE OF PERFORMANCE. 


‘ Fed. 856. 
} 
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Andrews v. Pond, 13 Pet. 65; Junction R. R. v. Bank of Ashland, 12 Wall. 226; 
Kellogg v. Miller, 2 McCrary, 395; Sturdivant v. Memphis Nat. Bank, 60 Fed. 730; 
Andruss v. People’s B. & L. Assoc., 94 Fed. 575; Dygert v. Vermont L. & T. Co., 
94 Fed. 913. 


IV. Piace INTENDED BY THE PARTIES. 


_ In some cases the court seeks to find the intention of the parties, and, 
governs the contract by that. 


Wayman v. Southard, ro Wheat. 1 (semble); Gibson v. Conn. F. I. Co., 77 Fed. 561. 


This is the rule most commonly laid down in the usury cases, where the 
parties are presumed to intend the law of the place of making or of the 
place of performance, according to which would make the contract valid. 

Miller v. Tiffany, 1 Wall. 298; Cromwell v. Sac County, 96 U. S. 51; Fitch v. 
Remer, 1 Flip. 15; Matthews v. Murchison, 17 Fed. 760. 


So in other than usury cases. 
Hubbard v. Exchange Bank, 72 Fed. 234. 


But where both laws would make the agreement usurious, the intention 
of the parties is allowed no weight, and the law of the place of making 
governs. 


Andrews v, Pond, 13 Pet. 65; Heath v. Griswold, 18 Blatch. 555. 


~ The doctrine that the intention of the parties governs, but that the par- 
ties are presumed to intend their contract to be governed by the law of the 
place of making, is accepted in a few cases. 


Liverpool & G. W. S. Co. v. Phenix Ins. Co., 129 U. S. 397; Mutual L. I. Co. v. 
* Cohen, 179 U. S, 262; Green v. Collins, 3 Cliff. 494; Potter v. The Majestic, 60 
Fed. 624. 


And in a few cases, on the other hand, the law of the place of perform- 
‘ ance is presumed to be that intended by the parties. 


Pritchard v. Norton, 106 U. S. 124; Hall v. Cordell, 142 U. S. 116; Johnson v. 
Norton Co., 159 Fed. 361. 


Where a bond is given to the United States, as required by law, it is 
presumed to be given in Washington and subject to the law of the District 
of Columbia. 


_ Cox v. U.S., 6 Pet. 172; U.S. v. Stephenson, 1 McLean, 46a. 


When the parties expressly agree that a contract shall be subject to a 
certain law, in other words, when their intention is expressed, it has been 
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intimated, though never expressly decided by the Supreme Court, that the 
court will give effect to this intention. 


Penn. M. L. I. Co. v. Mechanics S. B. & T. Co., 72 Fed. 413; Mutual L. I. Co. 
v. Phinney, 178 U. S. 327 (semble), affirming Mutual L. I. Co. v. Hill, 97 Fed. 263; 
Mutual L, I. Co. v. Hill, 193 U. S. 551 (semble), affirming s. c., 118 Fed. 708. 

This may be a point not open to possible dispute, as where it amounts to 
fixing perfectly legal terms of agreement. 

Mutual L. I. Co. v. Dingley, 100 Fed. 408. 


But it is certain that no such stipulation will be given effect where it is 
regarded as against public policy, : 


Phillips v. Energia, 56 Fed. 124; Lewisohn v. National S. S. Co., 56 Fed. 602; 
Brotany W. Mills v. Knott, 76 Fed. 582; 


or where the parties would thereby avoid the provisions of a statute of the 
place of making. 


Equitable L. I. Co. v. Clements, 140 U. S. 222; Fowler v. Equitable Trust Co., 
141 U. S. 384; Fletcher v. New York L. I. Co., 13 Fed. 526; Berry v. Indemnity Co., 
46 Fed. 439; Mutual B. L. I. Co. v. Robison, 54 Fed. 580; Mutual L, I. Co. v. Hath- 
away, 106 Fed. 815; Albro v. Manhattan L. I. Co., 119 Fed. 629, 
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THE JUVENILE COURT. 


T# past decade marks a revolution in the attitude of the state 
toward its offending children, not only in nearly every American 
commonwealth, but also throughout Europe, Australia, and some of 
the other lands. The problem of the delinquent child, though juristi- 


"cally comparatively simple, is, in its social significance, of the greatest 


importance, for upon its wise solution depends the future of many 
of the rising generation. The legal questions, while not complicated, 
have, nevertheless, given rise to some discussion and to some slight 
dissent from the standpoint of constitutional law. 

The first thought which suggests itself in connection with the juve-. 
nile court is, What is there distinctively new about it? We are familiar 
with the conception that the state is the higher or the ultimate parent 
of all of the dependents within its borders. We know that, whatever 
may have been the historical origin of the practice, for over two 
centuries, as evidenced by judgments both of the House of Lords and 
of the Chancellors, the courts of chancery in England have exercised 
jurisdiction for the protection of the unfortunate child. 

The proposition that the court of chancery could not act unless the 
infant had property, was declared by North, J., in Re McGrath,’ to 
be wholly unsupported by either principle or authority. He added: 


“In In re Spence, 2 Ph. 247, Lord Chancellor Cottenham said: ‘I have 
no doubt about the jurisdiction. The cases in which the court interferes 
on behalf of infants are not confined to those in which there is property. 
. . . This court interferes for the protection of infants, qua infants, by 
virtue of the prerogative which belongs to the Crown as parens patriae 
and the exercise of which is delegated to the great seal.’” 


In the early case of Cowles v. Cowles? Caton, J., said: 


“The power of the court of chancery to interfere with and control 
not only the estates but the persons of all minors within the limits of its 


? [1892] 2 Ch. 496. See also In re Flyn, 2 DeG. & Sm. 457 (1848); Brown v. Collins, 
25 Ch. D. 56 (1883); In re Scanlan, 40 Ch. D. 200 (1888); In re Neven, [1891] 2 Ch. 
299; Barnardo v. McHugh, [1891] A. C. 388; In re W., [1907] 2 Ch. 557; In re H’s 
Settlement, [1909] 2 Ch. 260. Several of these cases involve —— of religious edu- 
cation of the child. 

* 3 Gilman 435 (1846). 


q 
= 
a 
| 
4 
i 
i 
i) 
i 
ll 
| 
| 
it 
i 
it 
\ 
‘ 
\ a 
\ 
| 
| 


THE $UVENILE COURT, 105, 


jurisdiction, is of very ancient origin and cannot now be questioned. This 
is a power which must necessarily exist somewhere in every well-regulated 
society, and more especially in a republican government. A jurisdiction 
thus extensive and liable, as we have seen, to enter into the domestic rela- 
tions of every family in the community, is necessarily of a very delicate 
and even of a very embarrassing nature; and yet its exercise is indispensa- 
ble in every well-governed society; it is indispensably necessary to protect 
the persons and preserve the property of those who are unable to protect 
and take care of themselves” ; 


and shortly thereafter in the case of Miner v. Miner‘ he enunciated 
the practically unanimous American doctrine that the parents’ rights 
are always 


“subject to control by the court of chancery when the best interests of 
the child demand it.” 


Support was found for the contention that a property interest is 
essential to jurisdiction in the fact that, until comparatively recent 
times, the aid of the court in England was seldom sought, except when 
the child had an independent fortune; but, as was said by Lord Eldon, 
whose decree in the Wellesley case ? was affirmed by the House of 
Lords,’ 


“Tt is not from any want of jurisdiction that it does not act, but from a 
want of means to exercise its jurisdiction, because the court cannot take 
upon itself the maintenance of all the children in the kingdom. It can 
exercise this jurisdiction fully and practically only where it has the means 
of applying property for the maintenance of the infant.” 


This want has now been met both through the extension of the pa- 
rental obligations and through public grants of money or institutions 
for the support, maintenance, and education of the children. The 
judges of the juvenile court, in exercising jurisdiction, have, in ac- 
cordance with the most advanced philanthropic thought, recognized 
that the lack of proper home care can best be supplied by the true 
foster parent. Though the orphan asylums of the civilized world 
have ever been valuable and their recent improvement is marked, 
nevertheless, following the splendid lead of Massachusetts, greater 
effort is being put forth everywhere to solve the problem of the per- 


1 x1 Ill. 40 (1849). 2 2 Russ, 1 (1827). 
2 Bligh N. s. 124 (1827). : 
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manently dependent or neglected child by finding for it a foster home 

where it shall receive that individualized love and care that a true 

father gives to and would always desire for his own Jittle ones. 
While in most jurisdictions the juvenile-court laws make provision 


for the dependent as well as the neglected, the truant and the delin- — 


quent child, some of the best workers in this field have objected to a 
court’s having anything to do with the strictly dependent child, the 
child whose parents must ask assistance, merely because of poverty or 
misfortune. If friends or the church fail to supply the necessary 
help, and the aid of the state is to be sought, it should be granted 
through poor law or relief commissioners. The court should be 
called upon to act only in the case of a persistent truant, or a victim 
of neglect or wrongdoing, either on the part of others or of itself. It 
is particularly in dealing with those children who have broken the 
law or who are leading the kind of life which will inevitably result 
in such breach, that the new and distinctive features of the juvenile- 
court legislation appear. 

Our common criminal law did not differentiate between the adult 
and the minor who had reached the age of criminal responsibility, 
seven at common law and in some of our states, ten in others, with a 
chance of escape up to twelve, if lacking in mental and moral maturity. 
The majesty and dignity of the state demanded vindication for in- 
fractions from both alike. The fundamental thought in our criminal 
jurisprudence was not, and in most jurisdictions is not, reformation 
of the criminal, but punishment; punishment as expiation for the 
wrong, punishment as a warning to other possible wrongdoers. The 
child was arrested, put into prison, indicted by the grand jury, tried 
by a petit jury, under all the forms and technicalities of our criminal 
law, with the aim of ascertaining whether it had done the specific act 
— nothing else — and if it had, then of visiting the punishment of the 
state upon it, 

It is true that during the last century ameliorating influences miti- 
gated the severity of the old régime; in the last fifty years our reform- 
atories have played a great and very beneficent part in dealing with 
juvenile offenders. They supplanted the penitentiary. In them the 
endeavor was made, while punishing, to reform, to build up, to educate 
the prisoner so that when his time should have expired he could go out 
into the world capable at least of making an honest living. And in 
course of time, in some jurisdictions, the youths were separated from 
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the older offenders even in stations, jails, and workhouses; but, 
nevertheless, generally in this country, the two classes were huddled 
together. The result of it all was that instead of the state’s training 
its bad boys so as to make of them decent citizens, it permitted them 
to become the outlaws and outcasts of society; it critinalized them by 
the very methods that it used in dealing with them. It did not aim to 
find out what the accused’s history was, what his heredity, his envi- 
ronments, his associations; it did not ask how he had come to do the 
' particular act which had brought him before the court. It put but one 
question, “Has he committed this crime?” It did not inquire, “ What 
5 is the best thing to do for this lad?” It did not even punish him in a 
manner that would tend to improve him; the punishment was visited 
q in proportion to the degree of wrongdoing evidenced by.the single 
Ma act; not by the needs of the boy#not by the needs of the state. 
Be ; To-day, however, the thinking public is putting another sort of 
question. Why is it not just and proper to treat these juvenile offend- 
a ers, as we deal with the neglected children, as a wise and merciful 
3 father handles his own child whose errors are not discovered by the 
authorities ? Why is it not the duty of the state, instead of asking merely 
whether a boy or a girl has committed a specific offense, to find out 
what he is, physically, mentally, morally, and then if it learns that he 
is treading the path that leads to criminality, to take him in charge, 
not so much to punish as to reform, not to degrade but to uplift, not to 
crush but to develop, not to make him a criminal but a worthy citizen. 
And it is this thought — the thought that the child who has begun to 
go wrong, who is incorrigible, who has broken a law or an ordinance, 
is to be taken in hand by the state, not as an enemy but as a protector, 
as the ultimate guardian, because either the unwillingness or inability 
of the natural parents to guide it toward good citizenship has compelled 
the intervention of the public authorities; it is this principle, which, to 
some extent theretofore applied in Australia and a few American 
states, was first fully and clearly declared, in the Act under which 
the Juvenile Court of Cook County, Illinois, was opened in Chicago, 
on July 1, 1899, the Hon. R. S. Tuthill presiding. Colorado followed 
soon after, and since that time similar legislation has been adopted in 
over thirty American jurisdictions, as well as in Great Britain and Ire- 
land, Canada, and the Australian colonies. In continental Europe 
and also in Asia the American juvenile courts have been the object of 
most careful study, and either by parliamentary or administrative 
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measures similar courts have been established, or at least some of their 
guiding principles have been enforced. 
The Lord Advocate of Scotland, in the course of the debates last nes 


on the Children’s Bill,’ stated that 


“There was a time in the history of this House when a Bill of this kind 
would have been treated as a most revolutionary measure, and half a cen- 
tury ago, if such a measure had been introduced it would have been said 
that the British constitution was being undermined.” 


That era has passed away forever. 

Juvenile-court legislation has assumed two aspects. In Great 
Britain, in New York, and in a few other jurisdictions the protection 
is accomplished by suspending sentence and releasing the child under 
probation, or, in case of removal from the home, sending it to a school 
instead of to a jail or penitentiary. The criminal proceeding remains, 
however. The child is charged with the commission of a definite of- 
fense, of which it must be found either guilty or not guilty. If not 
guilty of the one certain act, it is discharged, however much it may 
need care or supervision. If guilty, it is then dealt with, but as a crim- 
inal. And this would seem to be true even under the New York 
statute of May 25, 1909, which provides that 


“A child of more than seven and less than sixteen years of age, who — 


shall commit any act or omission, which, if committed by an adult, would be 
a crime not punishable by death or life imprisonment, shall not be deemed 
guilty of any crime, but of juvenile delinquency only. . . . Any child 
charged with any act or omission which may render him guilty of juvenile 
delinquency shall be dealt with in the same manner as now is or may here- 
after be provided in the case of adults charged with the same act or omis- 
sion except as specially provided heretofore in the case of children under 
the age of sixteen years.” 


This would seem to effectuate merely a change in the name of every 
crime or offense from that by which it was theretofore known to that 
of juvenile delinquency. Beyond question, much good may be accom- 
plished under such legislation, dependent upon the spirit in which it 
is carried out, particularly if, as the English law provides, the con- 
viction should not be regarded as a conviction of felony for the pur- 
poses of any of the disqualifications attached to felony. 

But in Illinois, and following the lead of Illinois, in most jurisdictions, 


1 186 Hans. Parl. Deb., 4th series, 1251. 
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the form of procedure is totally different and wisely so. It would 


seem to be obvious that, if the common law could fix the age of crim- 
inal responsibility at seven, and if the legislature could advance that 
age to ten or twelve, it can also raise it to sixteen or seventeen or eigh- 
teen, and that is what, in some measure, has been done. Under 
most of the juvenile-court laws a child under the designated age is 
to be proceeded against as a criminal only when in the judgment of 


the judge of the juvenile court, either as to any child, or in some states 


as to one over fourteen or over sixteen years of age, the interests of 
the state and of the child require that this be done. It is to be ob- 
served that the language of the law should be explicit in order to nega- 
tive the jurisdiction of the criminal courts in the first instance. In 
the absence of such express provision the Supreme Court of New 
Hampshire in State v. Burt’ recently upheld a criminal conviction. 
On the other hand, the Supreme Court of Louisiana has decided in 
the case of State v. Reed? that a criminal proceeding against one 
within the age limit must be quashed and the case transferred to the 
juvenile court. 

To get away from the notion that the child is to be dealt with asa 
criminal; to save it from the brand of criminality, the brand that 
sticks to it for life; to take it in hand and instead of first stigma- 
tizing and then reforming it, to protect it from the stigma, — this is the 
work which is now being accomplished by dealing even with most 
of the delinquent children through the court that represents the 
parens patriae power of the state, the court of chancery. Proceed- 
ings are brought to have a guardian or representative of the state 
appointed to look after the child, to have the state intervene between 
the natural parent and the child because the child needs it, as evi- 
denced by some of its acts, and because the parent is either unwilling 
or unable to train the child properly. 

Objection has been made from time to time that this is neverthe- 
less a criminal proceeding, and that therefore the child is entitled to a 
trial by jury and to all the constitutional rights that hedge about the 
criminal. 

The Supreme Courts of several states have well answered this 
objection. 

In Commonwealth v. Fisher * the court says: 


? 71 Atl. 30 (1908). ? 49 So. 3 (1909). 
3 213 Pa. St. 48, 62 Atl. 198 (1905). 
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“To save a child from becoming a criminal, or from continuing in a 
career of crime, to end in maturer years in public punishment and dis- 
grace, the legislature surely may provide for the salvation of such a child, 
if its parents or guardian be unable or unwilling to do so, by bringing it 
into one of the courts of the state without any process at all, for the pur- 
pose of subjecting it to the state’s guardianship and protection. 

“The action is not for the trial of a child charged with a crime, but is 
mercifully to save it from such an ordeal, with the prison or penitentiary 
in its wake, if the child’s own good and the best interests of the state justify 
such salvation. Whether the child deserves to be saved: by the state is no 
more a question for a jury than whether the father, if able to save it, ought 
to save it. The act is but an exercise by the state of its supreme power over 
the welfare of its children, a power under which it can take a child from 
its father, and let it go where it will, without committing it to any guardian- 
ship or any institution, if the welfare of the child, taking its age into con- 
sideration, can be thus best promoted. 

“The design is not punishment, nor the restraint imprisonment, any 
more than is the wholesome restraint which a parent exercises over his 
child. The severity in either case must necessarily be tempered to meet 
the necessities of the particular situation. There is no probability, in the 
proper administration of the law, of the child’s liberty being unduly invaded. 
Every statute which is designed to give protection, care, and training to 
children, as a needed substitute for parental authority, and performance 
of parental duty, is but a recognition of the duty of the state, as the legiti- 
mate guardian and protector of children where other guardianship fails. 
No constitutional right is violated.” 


In one of the most recent decisions the Supreme Court of Idaho 
thus refers to the juvenile court: 


“Its object is to confer a benefit both upon the child and the commu- 
nity in the way of surrounding the child with better and more elevating 
influences, and of educating and training him in the direction of good 
citizenship and thereby saving him to society and adding a good and useful 
citizen to the community. This, too, is done for the minor at a time when 
he is not entitled, either by natural law or the laws of the land, to his abso- 
lute freedom, but rather at a time when he is subject to the restraint and 
custody of either a natural guardian or a legally constituted and appointed 
guardian to whom he owes obedience and subjection. Under this law the 
state, for the time being, assumes to discharge the parental duty and to 
direct his custody and assume his restraint. 


1 Ex parte Sharpe, 15 Idaho 120, 96 Pac. 563 (1908). 
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“It would be carrying the protection of ‘inalienable rights,’ guaranteed 
by the Constitution, a long ways to say that that guaranty extends to a 
free and unlimited exercise of the whims, caprices, or proclivities of either 
a child or its parents or guardians for idleness, ignorance, crime, indi- 
gence, or any kindred dispositions or inclinations.” 


Years ago, in considering the power of the court to send a child to 
the House of Refuge, Chief Justice Gibson said : * 


“May not the natural parents, when unequal to the task of education, 
or unworthy of it, be superseded by the parens patriae, or common guar- 
dian of the community? It is to be remembered that the public has a 
paramount interest in the virtue and knowledge of its members, and that 
of strict right the business of education belongs to it. That parents are 
ordinarily entrusted with it, is because it can seldom be put in better hands; 
but where they are incompetent or corrupt, what is there to prevent the 
public from withdrawing their faculties, held as they obviously are, at its 
sufferance? The right of parental control is a natural, but not an inalien- 
able one. It is not excepted by the declaration of rights out of the subject 
of ordinary legislation.” 


Care must, however, be taken not to provide for dealing with the 
child as a criminal. The city of Detroit lacked, for a time, a juvenile 
court, as the result of the decision in Robinson v. Wayne Circuit 
Judges.” The Supreme Court of Michigan, following the cases cited 
and numerous others, overruled many objections urged against the 
constitutionality of the Detroit Juvenile Court Act, but nevertheless 
held it invalid, saying: 


“The statute, it is true, declares that the proceedings shall not be taken 
to be criminal proceedings in any sense; and yet by section 14 it is pro- 
vided that if the child be adjudged a delinquent child, the court may place 
the case on trial, and impose a fine not to exceed $25.00, with costs, etc. 
This can have no other purpose than punishment for a delinquency, which 
means nothing less, or at least includes one who violates any law of this 
state or any city ordinance. 

“In the present case, however, this statute is a state law, providing for 
a penalty. A complaint, an arrest, and trial are authorized, and, upon a 
determination, the imposition of a fine. It is difficult to conceive of any 
element of a criminal prosecution which may be said to be lacking. And, 
as section 28 of article 6 of the Constitution very plainly provides for a 


1 Ex parte Crouse, 4 Whart. 9 (1838). 
2 151 Mich. 315, 115 N. W. 682 (1908). 
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jury of twelve men in all courts of record in every criminal prosecution, 
the provision for a jury of six for the trial of delinquents is in violation of 
this section.” 


Further legislation has now corrected this defect. 

In answer to the objection that the act has the effect of depriving 
a parent of the custody of his child, in violation of his constitutional 
rights, the Supreme Court of Idaho, in Ex parte Sharpe,’ says: 


“Tf the parent objects to the child’s being taken care of by the state in 
the manner provided for by the act, he may appear and present his ob- 
jections. If, on the other hand, he is not made a party to the hearing and 
proceeding, under all the recognized rules of legal procedure, he is clearly 
not bound by the judgment and none of his rights are precluded. 

“The parent or guardian cannot be bound by the order or judgment of 
the Probate Court in adjudging a child delinquent and sending him to 
the Industrial Training School unless he has appeared or been brought 
into the proceeding in the Probate Court.” 


The Supreme Court of Utah, in Mill v. Brown,’ — this 
requirement when it said: 


“Before the state can be substituted to the right of the parent, it must 
affirmatively be made to appear that the parent has forfeited his natural 
and legal right to the custody and control of the child by reason of his 
failure, inability, neglect, or incompetency to discharge the duty and thus 
to enjoy the right. 

“Unless, therefore, both the delinquency of the child and the i incompe- 
tency, for any reason, of the parent concur and are so found, the court 
exceeds its power when committing a child to any of the institutions con- 
templated by the act.” 


It is, therefore, important to provide, as has been done in the 
most recent statutes, but as was not done in the earlier acts, that the 
parents be made parties to the proceedings, and that they be given 
an opportunity to be heard therein in defense of their parental rights. 

The Supreme Court of Illinois, however, in the case of People ex rel. 
Schwartz v. McLain,® struck a discordant note in a decision releas- 
ing a child from the State Training School for Boys. Subsequently, 
it granted a rehearing, and, because of the discontinuance thereafter 
of the habeas corpus proceedings, rendered no final judgment in the 


1 Supra. 2 88 Pac. 609 (1907). 
5 38 Chi. Leg. N. 166 (1905). 
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cause. In the original opinion, which we may, in view of the rehear- 
ing, regard as retracted, the court, while upholding the constitution- 
ality of the juvenile-court law in the case of a child whose parents 
actively contributed to its wrongdoing, said: 


“Tf this enactment is effective and capable of being enforced as against 
the relator, father of the boy, it must be upon the theory that it is within 
the power of the state to seize any child under the age of sixteen years 
who has committed a misdemeanor, though the father may have always 
provided a comfortable, quiet, orderly, and moral home for him, and 
have supplied him with school facilities, had not neglected his moral train- 
ing, and had been and was still ready to render him all the duties of a 
parent. We do not think it is within the power of the General Assembly 
to thus infringe upon parental rights.” 


The answer to this, made by counsel in the argument on rehearing, 
would seem to be conclusive. They said: 


“The boy incorrigible at home must be corrected by the state. Whether 
this correction be by fine, imprisonment, or commitment to school, is a 
matter which does belong to the legislature and not to this court to de- 
termine. 

“This law applies, with equal force, to the son of the pauper and the 
millionaire, to the minister’s son (who is sometimes the wolf among the 
flock) as well as to the son of the convict and the criminal. The circum- 
stances and disposition of the parents are not the test by which the state 
measures its power over the child; the right of the parent to retain the 
society and the services of the child is rightfully suspended when the parent 
is unsuccessful in keeping the child in a state of obedience to the criminal 
law of the state; he cannot keep his child and allow him to continue to 
violate the law of the state without successful check or barrier thereon, 
just because he has a comfortable and moral home. 

“The manner in which the power of the state shall be exercised, and 
the extent to which the deprivation of the parent shall go, is a matter for 
the determination of the legislature, and the legislature by this Act has 
confided it to a court of chancery, where the parental power of the state 
has been lodged and exercised from time immemorial.” 


They quote, too, the passage heretofore cited from the decision 
of Chief Justice Gibson in Ex parte Crouse, with this addition: 


“The right of parental control is a natural but not an inalienable one. 
It is not excepted by the Declaration of Rights out of the subjects of ordinary 
legislation, and it consequently remains subject to the ordinary legislative 
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power, which, if wantonly or inconveniently used, would soon be constitu- 
tionally restricted, but the competency of which, as the government is con- 
stituted, cannot be doubted.” 


One more legal question remains. In a decision, characterized 
by the Supreme Court of Michigan in the Robinson case’ as “now 
chiefly notable as an example of the vigor with which that which is 
not the law may be stated,” the Supreme Court of Illinois, in People 
ex rel. v. Turner,’ released a child from the reformatory on the 
ground that the reformatory was a prison; that incarceration therein 
was necessarily punishment for a crime, and that such a punishment 
could be inflicted only after criminal proceedings conducted with due 
regard to the constitutional rights of the defendant. Whether the 
criticism be just or not, the case suggests a real truth, and one which, 
in the enthusiastic progress of the juvenile-court movement, is in 
danger of being overlooked. If a child must be taken away from its 
home, if for the natural parental care that of the state is to be sub- 
stituted, a real school, not a prison in disguise, must be provided. 
Whether the institutional life be only temporary until a foster home 
can be found, or for a longer period until the child can be restored to 
its own home or be given its complete freedom, the state must, both 
to avoid the constitutional objections suggested by the Turner case, 
and in fulfilment of its moral obligation to the child, furnish the 
proper care. This cannot be done in one great building, with a 
single dormitory for all of the two or three or four hundred or more 
children, in which there will be no possibility of classification along 
the lines of age or degrees of delinquency, in which there will be no 
individualized attention. What is needed is a large area, preferably 
in the country, — because these children require the fresh air and 
contact with the soil even more than does the normal child, — laid 
out on the cottage plan, giving opportunity for family life, and in each 
cottage some good man and woman who will live with and for the 
children. Locks and bars and other indicia of prisons must be 
avoided; human love, supplemented by human interest and vigi- 
lance, must replace them. In such schools there must be oppor- 
tunity for agricultural and industrial training, so that when the boys 
and girls come out, they will be fitted to do a man’s or woman’s 
work in the world, and not be merely a helpless lot, drifting aim- 
lessly about. 


Supra. 2 55 lll. 280 (1870). 
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Some states have begun to supply this need. But despite the 
great ultimate financial saving to the state through this method of 
dealing with children, a saving represented by the value of a decent 
citizen as against a criminal, the public authorities are nowhere 
fully alive to the new obligations that the spirit as well as the letter 
of this legislation imposes upon them. It has, however, been spe- 
cifically provided in Canada that before the Dominion Act shall be 
put into force in any province, the governor in council must be satis- 
fied, among other things, that an industrial school, as defined by the 
Act, exists, to which juvenile delinquents may be committed. 

Private philanthropy has supplemented, and doubtless in the future 
will supplement the work of the state in providing for the delin- 
quents. To a large extent it is denominational, though many organ- 
izations are non-sectarian. None have accomplished more good or 
give promise of greater continued usefulness than the George Junior 
Republics and similar organizations that stand for self-government, 
self-reliance, and redemption through honest labor. 

Some of the main principles involved in juvenile-court legislation 
were pointed out by Mr. Herbert Samuels, in introducing into the 
House of Commons his excellent Children’s Bill. In reference to that 
part of the bill which has to do with juvenile offenders, he said ? that 


it is based on three main principles: 


“The first is that the child offender ought to be kept separate from the 
adult criminal, and should receive at the hands of the law a treatment 
differentiated to suit his special needs; that the courts should be agencies 
for the rescue as well as the punishment of children. We require the 
establishment through the country of juvenile courts — that is to say, chil- 
dren’s cases shall be heard in a court held in a separate room or at a sepa- 
rate time from the courts which are held for adult cases, and that the public 
who are not concerned in the cases shall be excluded from admission. 

“In London we propose to appoint by administrative action a special 
children’s magistrate to visit in turn a circuit of courts. Further, we re- 
quire police authorities throughout the whole of the country to establish 
places of detention to which children shall be committed on arrest, if they 
are not bailed, and on remand or commitment for trial, instead of being 
committed to prison. 


“The second principle on which this bill is based is that the parent of 


* See the admirable report of the Commission to select a site for the N. Y. State 
Training School for Boys. N. Y. Sen. Doc. No. 39 (Apr. 28, 1909). 
? 183 Hans. Parl. Deb., 4th series, 1434. 
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the child offender must be made to feel more responsible for the wrong- 
doing of his child. He cannot be allowed to neglect the up-bringing of his 
children, and having committed the grave offense of throwing on society 
a child criminal, wash his hands of the consequences and escape scot free. 
We require the attendance in court of the parent in all cases where the 
child is charged, where there is no valid reason to the contrary, and we 
considerably enlarge the powers, already conferred upon the magistrates 
by the Youthful Offenders Act of 1901, to require the parent, where it is 
just to do so, to pay the fines inflicted for the offense which his child has 
committed. 

“The third principle which we had in view in framing this part of the 
bill is that the commitment of children in the common gaols, no matter 
what the offense may be that is committed, is an unsuitable penalty to 
impose. The government has come to the conclusion that the time has 
now arrived when Parliament can be asked to abolish the imprisonment 
of children altogether, and we extend this proposal to the age of sixteen 
with a few carefully defined and necessary exceptions.” 


To these, however, should he added, as the fourth principle, that 
taking a child away from its parents and sending it even to an in- 
dustrial school is, as far as possible, to be avoided; and as the fifth 
and most important principle, that when it is allowed to return home, 
it must be under probation, subject to the guidance and friendly 
interest of the probation officer, the representative of the court. To 
raise the age of criminal responsibility from seven or ten to sixteen 
or eighteen, without providing for an efficient system of probation, 
would indeed be disastrous. Probation is, in fact, the keynote of 
juvenile-court legislation. 

But even in this there is nothing radically new. Massachusetts 
has had probation, not only in the case of minors, but even in the 
case of adults, for nearly forty years, and several other states now 
have provisions for the suspension of a criminal sentence in the 
case of adults, permitting the defendant to go free, but subject to 
the control of a probation officer. Wherever juvenile courts have 
been established, a system of probation has been provided for, and 
even where as yet the juvenile-court system has not been fully de- 
veloped, some steps have been taken to substitute probation for 
imprisonment of juvenile offenders. 

Most of the children who come before the court are, naturally, 
the children of the poor. In many cases the parents are foreigners, 
frequently unable to speak English, and without an understanding 


j 

q 

. 

i 

q 

q 

. 

i 

| 

q 

‘ \ 

al 


THE ¥UVENILE COURT. 117 


of American methods and views. What they need, more than any- 
thing else, is kindly assistance; and the aim of the court, in appoint- 
ing a probation officer for the child, is to have the child and the 
parents feel, not so much the power, as the friendly interest of the 
state; to show them that the object of the court is to help them to 
train the child right; and therefore the probation officers must be 
men and women fitted for these tasks. 

Their duties are oftentimes of the most delicate nature. Tact, 
forbearance, and sympathy with the child, as well as a full appre- 
ciation of the difficulties that the poorer classes, and especially the 
immigrants, are confronted with in our large cities, are indispen- 
sable. The New York Probation Commission say, in their second 
annual report for the year 1908, p. 32: 


“In courts where the probation system is most effectively conducted 
there is great variety in the work done by probation officers. The most 
successful workers regard the receiving of reports from probationers as 
much less important than the visiting and other work done by the proba- 
tion officers. The probation officers obtaining the best results enter into 
intimate friendly relations with their probationers, and bring into play as 
many factors as possible, such as, for instance, securing employment for 
their probationers, readjusting family difficulties, securing medical treat- 
ment or charity if necessary, interesting helpful friends and relatives, 
getting the codperation of churches, social settlements and various other 
organizations, encouraging probationers to start bank accounts, to keep 
better hours, to associate with better companions, and so forth.” 


The procedure and practice of the juvenile court is simple. In the 
first place the number of arrests is greatly decreased. The child and 
the parents are notified to appear in court, and unless the danger of 
escape is great, or the offense very serious, or the home totally unfit 
for the child, detention before hearing is unnecessary. Children are 
permitted to go on their own recognizance or that of their parents, 
or on giving bail. Probation officers should be and often are author- 
ized to act in this respect. If, however, it becomes necessary to 
detain the children either before a hearing or pending a continuance, 
or even after the adjudication, before they can be admitted into the 
home or institution to which they are to be sent, they are no longer 
kept in prisons or jails, but in detention homes. In some states, the 
laws are mandatory that the local authorities provide such homes 
managed in accordance with the spirit of this legislation. These are 
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feasible even in the smallest communities, inasmuch as the saint 
kind of a building best meets the need. 

The jurisdiction to hear the cases is generally sisi to an exist- 
ing court having full equity powers. In some cities, however, special 
courts have been provided, with judges devoting their entire time to 
this work. If these special courts can constitutionally be vested 
with full and complete chancery and criminal jurisdiction, much is 
to be said in favor of their establishment. In the large cities partic- 
ularly the entire time of one judge may well be needed. It has been 
suggested from time to time that all of the judges of the municipal or 
special sessions courts be empowered to act in these cases, but while 
it would be valuable in metropolitan communities to have more than 
one detention home and court house, nevertheless it would seem to 
be even more important to have a single juvenile court judge. The 
British government has adopted this policy for London. 

By the Colorado Act of 1909 provision is made for hearings before 
masters in chancery, designated as masters of discipline, to be ap- 
pointed by the juvenile court judge and to act under his directions. 
‘This may prove to be the best solution of a difficult problem, combin- 
ing as it does the possibility of a quick disposition of the simpler 
cases in many sections of a large city or county, with a unity of ad- 
ministration through the supervisory power of a single judge. 

The personality of the judge is an all-important matter. The 
Supreme Court of Utah, in the case of Mill v. Brown,’ commenting 
upon the choice of a layman, a man genuinely interested in children, 
pointed out that, 


“To administer juvenile laws in accordance with their true spirit and 
intent requires a man of broad mind, of almost infinite patience, and one 
who is the possessor of great faith in humanity and thoroughly imbued 
with that spirit. 

“The judge of any court, and especially a judge of a juvenile court, 
should be willing at all times, not only to respect, but to maintain and 
preserve, the legal and natural rights of men and children alike. . . . The 
fact that the American system of government is controlled and directed 
by laws, not men, cannot be too often or too strongly impressed upon those 
who administer any branch or part of the government. Where a proper 
spirit and good judgment are followed as a guide, oppression can and will 
be avoided. . . 


1 88 Pac. 609 (1907). 
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“The juvenile-court law is of such vast importance to the state and 
society that it seems to us it should be administered by those who are learned 
in the law and versed in the rules of procedure, to the end that the beneficent 
purposes of the law may be made effective and individual rights respected. 
Care must be exercised both in the selection of a judge and in the admin- 
istration of the law.” 


The decision but emphasizes the dangers which beset the path of the 
judge of the juvenile court. The public at large, sympathetic to 
the work, and even the probation officers who are not lawyers, regard 
him as one having almost autocratic power. Because of the extent of 
his jurisdiction and the tremendous responsibility that it entails, it is, 
in the judgment of the writer, absolutely essential that he be a trained 
lawyer thoroughly imbued with the doctrine that ours is a “govern- 
ment of laws and not of men.” | 

He must, however, be more than this. He must be a student of 
and deeply interested in the problems of philanthropy and child life, 
as well as a lover of children. He must be able to understand the 
boys’ point of view and ideas of justice; he must be willing and 
patient enough to search out the underlying causes of the trouble and 
to formulate the plan by which, through the cooperation, ofttimes, of 
many agencies, the cure may be effected. 

In some very important jurisdictions the vicious practice is in- 
dulged in of assigning a different judge to the juvenile-court work 
every month or every three months. It is impossible for these judges 
to gain the necessary experience or to devote the necessary time to the 
study of new problems. The service should under no circumstances 
be for less than one year, and preferably for a longer period. In 
some of our cities, notably in Denver, the judge has discharged not 
only the judicial functions, but also those of the most efficient pro- 
bation officer. Judge Lindsey’s love for the work and his personality 
has enabled him to exert a powerful influence on the boys and girls 
that are brought before him. While doubtless the best results can 
be obtained in such a court, lack of time would prevent a judge in 
the largest cities from adding this work to his strictly judicial 
duties, even were it not extremely difficult to find the necessary com- 
bination of elements in one man. 

The problem for determination by the judge is not, Has this boy 
or girl committed a specific wrong, but What is he, how has he be- 
come what he is, and what had best be done in his interest and in 
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- the interest of the state to save him from a downward career. It is 
apparent at once that the ordinary legal evidence in a criminal court 
is not the sort of evidence to be heard in such a proceeding. A thor- 
ough investigation, usually made by the probation officer, will give 
the court much information bearing on the heredity and environ- 
ment of the child. This, of course, will be supplemented in every 
possible way; but this alone is not enough. The physical and mental 
condition of the child must be known, for the relation between phys- 
ical defects and criminality is very close. It is, therefore, of the 
utmost importance that there be attached to the court, as has been 
done in a few cities, a child study department, where every child, 
before hearing, shall be subjected to a thorough psycho-physical 
examination. In hundreds of cases the discovery. and remedy of de- 
fective eyesight or hearing or some slight surgical operation will 
effectuate a complete change in the character of the lad. 

The child who must be brought into court should, of course, be 
made to know that he is face to face with the power of the state, but 
he should at the same time, and more emphatically, be made to feel 
that he is the object of its care and solicitude. The ordinary trap- 
pings of the court-room are out of place in such hearings. The judge 
on a bench, looking down upon the boy standing at the bar, can never 
evoke a proper sympathetic spirit. Seated at a desk, with the child 
at his side, where he can on occasion put his arm around his shoul- 
der and draw the lad to him, the judge, while losing none of his 
judicial dignity, will gain immensely in the effectiveness of his work. 

The object of the juvenile court and of the intervention of the 
state is, of course, in no case to lessen or to weaken the sense of re- 
sponsibility either of the child or of the parent. On the contrary, 
the aim is to develop and to enforce it. Therefore it is wisely pro- 
vided in most of the recent acts that the child may be compelled 
when on probation, if of working age, to make restitution for any 
damage done by it. Moreover, the parents may not only be compelled 
to contribute to the support even of the children who are taken away 
from them and sent to institutions, but following Colorado, in many 
states, they, as well as any other adults, may be made criminally liable 
for their acts or neglect contributing to a child’s dependency or de- 
linquency. In most of the jurisdictions which have established sep- 
arate juvenile courts, as well as in some of the others, all criminal 
cases affecting children are tried by the juvenile-court judge. In 
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drafting legislation of this kind, however, it must not be overlooked 
that if the proceedings against the adult are criminal, his constitu- 
tional rights must be carefully safeguarded. Following general prin- 
ciples, such penal acts are strictly construed, and therefore in the 
recent case of Gibson v. People’ the Colorado Supreme Court 
limited the application of the Act of 1903 to the parents and those 
standing in a parental relation to the child. Colorado, in 1907, how- 
ever, as well as other states, expressly extended the scope of such 
statutes so as to include any person, whether standing in loco parentis 
or not. The Supreme Court of Oregon in State v. Dunn? construed 
such legislation to refer only to misconduct not otherwise punishable. 

Kentucky in 1908, followed by Colorado in 1909, has enacted a 
statute providing for the enforcement of parental obligations, not in 
the criminal but in the chancery branch of the juvenile court. A 
decree not merely for the payment of support money, but for the 
performance or omission of such acts, as under the circumstances 
of the case are found necessary, may be enforced by contempt pro- 
ceedings. 

Valuable, however, as is the introduction of the juvenile court 
into our system of jurisprudence, valuable both in its effect upon the 
child, the parents, and the community at large, and in the great 
material saving to the state which the substitution of probation for 
imprisonment has brought about, nevertheless it is in no sense a 
cure-all. Failures will result from probation, just as they have re- 
sulted from imprisonment. As Judge Lindsey has said: * 


“It does not pretend to do all the work necessary to correct children or 
to prevent crime. It is offered as a method far superior to that of the old 
criminal court system of dealing with the thing rather than the child. That 
method was more or less brutal. The juvenile court system has a danger 
in becoming one of leniency, but as between this method and that of the 
criminal court, it is much to be preferred. But the dangers of leniency 
as well as those of brutality can be avoided in most cases. Juvenile-court 
workers must not be sentimentalists any more than brutalists. In short, 
the idea is a system of probation work, which contemplates cooperation 
with the child, the home, the school, the neighborhood, the church, and the 
business man in its interests and that of the state. Its purpose is to help all 
it can, and to hurt as little as it can; it seeks to build character — to make 


99 Pac. 333 (1909). 2 99 Pac. 278 (1909). 
* § Juvenile Court Laws Pamphlet, 23. 
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good citizens rather than useless criminals. The state is thus helping itself 
as well as the child, for the good of the child is the good of the state.” 


But more than this, the work of the juvenile court is, at the best, 
palliative, curative. The more important, indeed the vital thing, 
is to prevent the children from reaching that condition in which they 
have to be dealt with in any court, and we are not doing our duty 
to the children of to-day, the men and women of to-morrow, when 
we neglect to destroy the evils that are leading them into careers of 
delinquency, when we fail not merely to uproot the wrong, but to 
implant in place of it the positive good. It is to a study of the under- 
lying causes of juvenile delinquency and to a realization of these 
preventive and positive measures that the trained professional men 
of the United States, following the splendid lead of many of their Euro- 
pean brethren, should give some thought and some care. The work 
demands the united and aroused efforts of the whole community, bent 
on keeping children from becoming criminals, determined that those 
who are treading the downward path shall be halted and led back. 

In a word, as was well said’ in the course of the debates on the 
Children’s Bill in the House of Commons: 


“We want to say to the child that if the world or the world’s law has not 
been his friend in the past, it shall be now. We say that it is the duty of 
this Parliament and that this Parliament is determined to lift, if possible 
and rescue him, to shut the prison door, and to open the door of hope.” 


Julian W. Mack. 


Cuicaco, IL. 


1 186 Hans. Parl. Deb., 4th series, 1262. 
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THE F$URORS AND THE FUDGE. 


THE JURORS AND THE JUDGE. 


is stated, by a learned and accomplished writer, in a book designed 

for the ethical culture of the bar,’ that a lawyer is under a moral 
duty to “support and maintain the court in its proper province wher- 
ever it comes in conflict with the coédrdinate tribunal — the jury.” 
And then, to clinch the argument, the author tells us in scholastic 
Latin: ad questiones juris respondeat judices,—ad questiones facti 
juratores.” In further support of his proposition he reminds us, that, 
in a multitude of cases, it has been uniformly held that verdicts 
against the charge of the court with respect to the law, will be set 
aside without limitation as to the number of times and without re- 
gard to the question whether the direction was right or wrong. 

The merits of the ethical proposition thus stated may, for the pur- 
poses of this essay, be taken as confessed, but the maxim reciting the 
respective functions of judge and jury opens a wide and inviting 
field for the legal student. 

The maxim, in its earlier form, seems to have been couched in the 
negative; that is, that the judges should not answer questions of fact 
nor the jury questions of law,* and, as a statement of legal doctrine, 
it seems to be very ancient. Yet we know that juries do answer ques- 
tions of law, and that, in criminal prosecutions, they have done this 
for a time whereof the memory of man runneth not to the contrary. 
Indeed, this doctrine, that juries in the trial of state offences have 
the right to resolve both the law and the facts by their general verdict, 
has received the support of the most eminent lawyers on both sides 
of the Atlantic, and is still considered by many as one of the safeguards 
of civil liberty. It would seem, therefore, in order to avoid a palpable 
anomaly, that we should qualify our maxim by excepting from its 
operation the criminal jurisdiction, and this, in fact, is what modern 
writers do; but the old form has no exception, nor do the old legists 
seem to have considered that there was any. Let us direct our atten- 


1 Sharswood, Legal Ethics, 69. 

? T venture a free translation as follows: All questions of law must be answered 
by the judges, all questions of fact by the jurors. 

* The old books give it in this wise: ad questionem facti non respondent judices, ad 
questionem legis non respondent juratores. 
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tion to this phase of our subject and follow the lines that seem to lead 
to it. 

Of the origin and early history of juries but little is known with 
certainty, and much that has been said and written respecting them 
_ is pure conjecture. While it may be true that the ancient practice of 
compurgation by friends, or the inquest by sworn recognitors, are 
the seeds from which the jury developed, it is equally true that neither 
of these old forms bear any resemblance to the jury as we know it 
and as it has long been known in our system of legal procedure. Nor 
can we discern any real evidence of the existence of juries; in the 
proper sense of the term, prior to the reign of Henry II. It is gen- 
erally conceded by legal scholars that the Assize of Novel Disseizin, 
which was instituted by the last named monarch about the year 1177 
in order to avoid the wager of battle, is the first true step to jury 
trials. This gave to a tenant, on a suit for the recovery of lands, in 
case he did not wish to risk the combat, an alternative of putting 
himself on the assize; that.is, of having the issue tried by four knights 
summoned by the sheriff and twelve others selected by themselves, 
all constituting the sixteen recognitors by whose verdict the cause 
was determined.’ But it was not until considerable time thereafter 
that criminal charges became a subject for inquest by juries. The 
ancient privilege of compurgation by the oaths of friends, “the man- 
ifest fountain of unblushing perjury,” was abolished during the 
reign of Henry II. The old ordeals of fire, water, etc., were the 
methods of defense then generally resorted to, and these methods 
continued to be employed until in the fourth Lateran Council they 
were abolished by the Church.” This left only the combat. But the 
combat was available only when a prosecutor came forward to de- 
mand it, and so it became necessary to find a substitute for the for- 
bidden ordeals. A variety of expedients were resorted to until finally, 
during the reign of Henry III, an inquest by a jury came to be a 
permissible procedure. 

It will thus be seen, that, contrary to popular belief, the j jury was 
first impanelled to try the issues in civil causes, and that it was not for 
a considerable time after its use for this purpose had been established 


1 See Hallam, Middle Ages, vol. ii, p. 386; 3 Black. Com. c. 10; Palgrave, English 
Commonwealth, c. 8; Pol. and M., Hist. Eng. Law, vol. i, p. 152. 

2 This event occurred i in 1215. The formal abolition of ordeals in England was 
effected in 1218. 


a 
| 
| 
| 
\ ‘ 


THE ¥URORS AND THE FUDGE. 125 


that it was employed in criminal procedure. The jury of Magna 
Charta, whatever else it may have been, was certainly not the insti- 
tution which developed during the reign of Henry III, and which 
constitutes an alleged “bulwark” at the present day. And even the 
early juries just described only remotely resembled the institution 
now called by that name. They rendered their verdicts wholly upon 
the testimony of their own number or upon their own knowledge of 
the subject-matter of the litigation. Nor does it appear that witnesses 
were summoned, or that other testimony was received in open court, 
prior to the reign of Edward III. But about the middle of the 
fifteenth century the jury, much as we now know it, seems to have 
become an integral part of the King’s courts,’ and from this time on 
we have a fair knowledge of its history and functional development. 
From what little information we possess concerning the. ancient 
methods of procedure it would seem that in the earlier stages of de- 
velopment, and after the jury had passed from the condition of wit- 
nesses to that of triers, the whole matter in controversy was heard 
and passed upon without the observance of any practical distinction 
between the law and the facts of the case. During those early years 
the transactions of the people, requiring legal adjustment, were few 
and easily understood, while the procedure of the courts, conforming 
to the rude simplicity of the times, was summary and unartificial. 
The inquiry was permitted to assume any form that seemed best 
suited to the exigencies of the particular case and any and all kinds 
of evidence might be received. But after a time, when, by the progress 
of civilization, courts assumed a more regular form and controver- 
sies became more difficult and complicated, settled rules were estab- 
lished, until finally, during the reign of Henry IV, all evidence was 
required to be given in open court under the scrutiny of the presiding 
judge, who was at liberty to admit or exclude it according as its com- 
petency or incompetency might appear. From this period we may 
date the commencement of the modern law of evidence, the exam- 
ination of witnesses, and the effective work of counsel in the trial of 
causes. 
_The rights and duties of jurors changed from time to time with the 
changes in the character of their office and the development of legal 


1 Fortescue, writing soon after 1450, gives a very vivid picture of the jury of that 
day and describes it much as we know it at the present time. See De Laud. Leg. 
Ang., c. 26. 
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procedure. Originally, being themselves witnesses, they were liable 
to attaint for a false verdict, and_this liability continued long after 
the reasons which first occasioned it had ceased to exist. For many 
years — centuries in fact — there was no mode of relief against an 
. erroneous verdict except by the process of attaint. When this was 
resorted to the case was practically re-tried by a jury of twenty-four 
and if the verdict was found to be false it was set aside and the jury 
punished.’ This falsity, however, might be found in the decision of 
the law as well as the facts involved in their verdict,’ nor were they 
protected from an attaint by following the instructions of the judges 
in regard to the law, if the instructions turned out to be erroneous.® 
On the other hand, if the jury disregarded the directions of the judge, 
they were not liable to attaint if they determined the matter of law 
correctly.‘ But while the jury were thus responsible for any error of 
law in their general verdict, and consequently had the right to deter- 
mine it in conformity to their own judgment, yet they might obtain 
relief against a possible attaint by finding the facts by a special ver- 
dict, and, in this way, place upon the record a question of law to be 
answered by the judges. This they were allowed to do at common 
law,° but because the judges, in some instances, would compel them 
to return a general verdict, thus subjecting them to the chances 
of attaint, a statute for their relief was enacted during the reign of 
Edward I,° whereby the privilege of finding a special verdict was 
confirmed. 
But while the jury were thus relieved of the duty of deciding the 
whole issue, including the legal questions involved, they were not 
prohibited from so doing. They might still resolve every question if 
they were willing to assume the risk of attaint. Thus, in the language 
of the statute, “if they, of their own accord, are willing to say that is a 


1 The punishment seems to have been extremely severe. The jury lost all of their 
legal freedom, became infamous, and forfeited their goods to the king. Their wives 
and children were evicted, their houses razed to the ground, their fields destroyed, 
their bodies cast into prison, and the injured party, against whom the false verdict 
was given, was restored to his former position. This sentence was ameliorated during 
the reign of Henry VIII, but as the jurors ceased to be witnesses attaint gradually 
became obsolete, although it was not formally abolished until 1825. : 

2 Medler’s Case, Hobart, 227. 

® Bushell’s Case, Vaughn, 145. 

* Paramore’s Case, Dyer, 301. 

5 Dowman’s Case, 9 Coke, 12. 

° Stat. Westminster 2, passed in the year 1285. 
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disseisin or not, their verdict shall be admitted at their own peril.” 
And this was the rule for many years. Littleton, writing two hun- 
dred years after the Act of Westminster 2d, fully recognized the right 
of jurors, by their general verdict, to determine the law in the issue 
tried by them,' and when Coke published his Institutes in 1628 it 
would seem to have been well understood that the province of the 
judges did not extend to the determination of legal questions which 
arose incidentally out of an issue of fact, but that for their proper 
decision the jury alone was responsible. 

In time, however, mainly by the introduction of special pleading, it 
became customary to withdraw questions of law from the jury and 
place them upon the record for determination by the court. Thus, 
if the pleadings ended in demurrer, an issue of law was raised for 
the decision of the judges.’ On the other hand, if they terminated in 
an issue to the country, it was required to be resolved by the jury. 
So, too, any question appearing on the record by motion was to be 
adjudged by the court. In this manner the boundaries of the re- 
spective provinces of judges and juries finally came to be marked 
and distinguished. That is, by the character of the questions which 
were thus placed upon the record. Nor does it seem that either branch 
of the triers was allowed to invade the province of the other, and the 
right of the jury to determine the whole issue committed to them is 
believed to have been as perfect as that of the judges to decide the 
issues that were referred to the court. Here, then, we find an expla- 
nation of the maxim which constitutes the text of this essay. It had 
reference to the questions which appeared upon the record, and to 
these only. The ancient meaning of it was, that the questions of 
fact thus raised should not be answered by the judges, nor the ques- 
tions of law by the jurors. But this was its full extent. The doctrine, 
that questions of law which might incidentally arise in the determina- 
tion of an issue of fact could be separated from the fact and left to the 


See Lit. Ten. § 368. 

? One of the primary obiects of special pleading was to separate the law from the 
facts for the purpose of submitting the former to the judgment of the court and of 
leaving the latter to be determined by the jury. If the defendant could not deny the 
facts on which the suit was founded he was compelled to place his defense upon the 
‘record by special plea, and when such was the case the pleading usually ended in 
demurrer, forming an issue of law for the decision of the court. It is said that under 
the ancient practice, in the old actions of debt, detinue, covenant, trespass and re- 
plevin, a large portion of the questions arising in suits were thus withdrawn from 
the action of the jury and submitted to the judges for determination. 
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decision of the court, otherwise than by a demurrer to the evidence or 
the finding of a special verdict, was wholly unknown. This doc- 
trine, familiar as it now is to us, is yet of comparatively recent origin 
and has grown out of the modern practice of granting new trials for a 
difference of opinion between the court and the jury upon questions 
of law arising on the trial. The first instance of the exercise of this 
power is in the year 1665. Prior to that time, as the jurors were 
under no legal responsibility to the judges for the correctness of their 
decisions, either as to the law or the facts of the case, it follows that 
they might properly exercise their own discretion in arriving at deter- 
minations, and the maxim applied only to the questions of law and fact 
as they stood upon the record. 

But when motions for new trials came to be substituted for the 
ancient process of attaint, and courts began to set aside verdicts be- 
cause of a disregard of the opinions of the judge respecting the ques- 
tions of law involved in the issue, then both judges and juries assumed 
new relations and the old maxim received a new content. The court 
having acquired power to revise the decisions of juries, and to order 
new trials for their neglect or refusal to follow the directions of the 
judge with respect to matters of law, it became the duty of the jury 
to comply with such instructions as might be given to them. But, 
while the boundaries of the respective provinces of judge and jury 
underwent a marked change, the maxim remained unaltered. As 
no change was necessary, none was made. It adapted itself perfectly 
to the new order of things and its binding force and effect was unim- 
paired. And now, even as in the days of old, in all civil cases ques- 
tions of law must be answered by the judges; questions of fact by the 
jurors. 

In state trials, however, we still find the jurors exercising their 
ancient prerogative of resolving both the law and the facts by their 
general verdict. Why, it may be asked, should there exist this strik- 
ing difference between the civil and the criminal jurisdiction? In 
defense of the practice, it has been said, that it is not only in conso- 
nance with the true principle of the common law but is peculiarly 
applicable to a free government where it is advisable that the people 
should retain in their own hands a large measure of the administra- 
tion of justice. The exercise of this power, by jurors selected from 
among themselves, it is urged, furnishes the most effectual security 
against the possible exercise of arbitrary power by the judges as well 
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as the best protection of innocence.' But this view, however com- 
mendable it may seem, does not furnish a satisfactory answer to our 
question, and for its proper solution we must again refer to the 
historical development of the jury. 

From the earliest glimpse that we are able to obtain of jury trials 
in criminal actions it appears that the jury had the right to deter- 
mine, according to their own judgment, the whole issue submitted to 
them on the general plea of not guilty. That is, they had the right of 
passing upon the criminality of the fact, as well as upon the fact itself. 
And this they might do without fear, for attaint lay only in civil cases, 
it being inconsistent with the spirit of the English constitution to 
question an acquittal in a criminal proceeding.” So, too, the forms 
of special pleading in civil actions, whereby questions of law were 
separated from the facts, were never extended to criminal prosecu- 
tions. The accused was never compelled to take his defense from 
the jury and submit it to the court by special justification, but might 
always put himself on the country for his general deliverance, and 
after a verdict of not guilty, however much the court might disap- 
prove, it had no power to award a new trial. It was from these rea- 
sons, therefore, that the ancient prerogatives of the jury remained 
intact and to them also must we refer many of the present day doc- 
trines respecting state trials. And it is because of these reasons 
that our maxim can have no application in criminal proceedings. 

The underlying motive that prevented the adoption in criminal 
prosecutions of the rules of pleading which prevailed in civil actions 
was undoubtedly a solicitude for the safety of the subject, for, as — 
Blackstone says, “in times of difficulty and danger, more is to be 
apprehended from the violence and partiality .of judges appointed 
by the crown in suits between the king and subjects, than in disputes 
between one individual and another to settle the metes and bound- 
aries of private property.” * Many times have attempts been made 
by the English judges to encroach upon the rights of jurors in state 
trials, and to compel them to return verdicts in conformity with 
directions given. Upon more than one occasion have jurors been 
fined and imprisoned for a refusal to follow the instructions of the 
judges.‘ But always have these attempts been stubbornly resisted 

1 State v. Wilkinson, 2 Vt. 480. 2 Reg. v. Duncan, 7 Q. B. D. 1098. 

3 4 Black. Com. 349. 


* One of the earliest efforts of this kind was in the case of Sir Nicholas Throck- 
morton, who was tried for high treason and found not guilty against the charge of the 
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and the conflict between the crown, as reptesented by its judges, and 
the people, as represented by the jury, forms one of the most inter- 
esting chapters in the long struggle for constitutional liberty. It was 
not until 1670, however, that the right was finally established in the 
_ celebrated “ Bushell’s Case.” * This grew out of the trial of William 
Penn and William Mead, for a breach of the peace in addressing a 
number of persons congregated on one of the streets of London. The 
court charged the jury strongly against the prisoners, but the jury, 
disregarding the charge, returned a verdict of not guilty. There- 
upon they were immediately fined and committed to prison. . Bushell, 
one of the jurors, refused to obtain a release by paying the fine, and 
brought a writ of habeas corpus. Upon the hearing the court vin- 
dicated the right of the jury to determine both the law and the fact by 
their general verdict, and since this time, until very recent years, the 
right has been unquestioned. 

The independence of juries, thus declared by the judgment in 
Bushell’s Case, became and remained the law of the American col- 
onies and of the states subsequently erected upon them. The prin- 
ciple was embodied in the constitutions of many states, or declared 
by statutory enactments in others, and the earlier decisions all recog- 
nize the right.?, This power of juries was also a favorite doctrine of 
the jurists. Indeed, it was not until the year 1835 that a contrary 
doctrine was announced, when Judge Story held that the jury must 
follow the instructions of the court in making up their verdict. This 
holding was followed by the Supreme Court of Massachusetts,° and 
afterward by the courts of some other states. The theory upon 
which the decision”of Judge Story proceeded was, the unfitness of 
jurors to decide questions of law, and the violation of the harmony 
of the legal system. which the admission of such right occasioned. 
This has also been the key-note of all subsequent arguments against 
the exercise of the right. The theory, it will be seen, wholly excludes 


court. Before the jury separated they were sent to prison, where they remained several 
months and from which they were released only after the payment of enormous fines, 
This occurred in 1554, but instances of the same kind are shown to have happened 
as late as 1670. 

1 Vaughan’s R. 135. 

2 Wharton’s State Trials, 88. ‘ 
_ ® See Wilson’s Works, vol. ii, p. 215 et seg. (Andrew’s ed.), for an interesting and 
instructive discussion. 

* United States v. Battiste, 2 Sum. 240. 

5 Commonwealth v. Porter, 10 Met. 263. 
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the old ideas relative to juries as conservators of the liberty of the 
citizen and protectors of innocence against the consequences of the 
partiality and undue bias of judges. In support of this position it is 
contended that the causes which, in England, rendered the mainte- 
nance of the ancient right of juries indispensable to individual safety 
do not exist in this country, or, at best, operate with but slight force. 
Hence, it is said, the reason of the right having failed, the right itself 
should also cease. These views, of late years, have obtained a com- 
paratively wide adherence, and, in the absence of constitutional or 
statutory recognition of the right, the volume of authority now seems 
to sustain the doctrine that the jury are not judges of the law in 
criminal cases." 

In many of the states, however, the old rule remains intact. In _ 
such states, while it is the duty of the court to aid the jury by instruct- 
ing them upon all matters of law necessary for a proper determination 
of the issue,” yet the instructions so given do not bind the consciences 
of the jurors* but are regarded merely as an aid in arriving at a cor- 
rect judgment.‘ At most, it would seem that the jury should give to 
the instructions a respectful consideration, especially where they are 
in doubt as to what the law may be,® but they may apply the law to 
the facts of the case according to their own conviction.° 


George W. Warvelle. 


Cuicaco, ILL. 


1 State v. Burpee, 65 Vt. 1, and cases cited. 

? State v. Syphrett, 27 S. C. 29. 

® State v. Armstrong, 106 Mo. 395. 

* State v. Zimmerman, 31 Kan. 85. 

5 Bird v. State, 107 Ind. 154. 

® Hooper v. State, 52 Ga. 607; Kane v. Commonwealth, 89 Pa. St. 522; State v. 
Whitmore, 53 Kan. 343; Spies v. People, 122 Ill. 1; State v. Lindsey, 19 Nev. 47. 
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Tue Law ScHoo.. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1898-9 1 I I90I-O2 1902-0 
Res. Grad... . I I 


Third year . . 144 
Second year . 202 
First year . . 241 


Specials. . _38 
646 


1904-05 1905-06 1906-07 1907-08 1908-09 1 10 


Third year. . . 182 192 169 
Second year 232 216 . 207 
First year . : 3 2 
758 716 714 684 
The following tables show the sources from which the twelve successive 
classes have been drawn, both as to previous college training and as to geo- 
graphical districts ; — 
HARVARD GRADUATES. 


New England outside Outside of New 
of Massachusetts. England. 


AN YW 


ST SS 


| 

= 149 I 180 

190 201 

229 2 3 

| 628 640 738 

| | From 
1901 45 
1902 , 
) 1903 43 75 

4 1904 47 69 
| 44 

I 52 

I 44 go 
1908 39 
1909 3° 65 
1910 9 
IQII 3 3 
| 1912 3 1 4 


NOTES. 


GRADUATES OF OTHER COLLEGES. 
From New England outside Outside of New 
Massachusetts. of Massachusetts. England. 
22 


SS 


no Decrees. 


New England Outside 
outside of of 


4 
I 
2 
I 
5 
I 
3 
I 
I 
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As the sixteen Harvard seniors in the first year class have in each instance 
completed the work required for the A. B. degree, all members of the 


class are virtually college graduates. The same is true of practically the 
entire School. Of the seventy special students, twenty-three have entered 
this year, and of these nineteen are graduates of a college or university, 
three are graduates of law schools, and one is a non-graduate. 

One hundred and twenty-four colleges and universities have representa- 
tives now in the School as compared with one hundred and twenty last year 
and one hundred and twenty-one the previous year. In the first-year class 
eighty colleges and universities, as compared with sixty-six last year, are 
represented, as follows: Harvard, go ; Yale, 24; Princeton, 20 ; Brown, 19 ; 
Williams, 16 ; Dartmouth, 14 ; Amherst, 8 ; Boston, Bowdoin, 6 ; California, 
Cornell College, Cornell University, Holy Cross, Michigan, 4 ; Monmouth, 
Oberlin, 3; Alabama, Augustana, Carleton, Columbia, Detroit, Georgia, 
Lake Forest, Minnesota, Mississippi, Missouri, North Dakota, Notre Dame, 
Oregon, Rock Hill, Texas, Trinity (Conn.), Washington and Jefferson, Wes- 
leyan, 2; Allegheny, Brigham Young, Buchtel, Central, City College (N. Y.), 
Colby, DePauw, Drury, Emporia, Fairmount, Fargo, Fisk, Florida, George- 
town College, Gustavus Adolphus, Hamilton, Indiana, Iowa College, Johns 
Hopkins, Knox, Lafayette, Lehigh, Stanford, McKendree, Loyola, McMinn- 
ville, Mt. Allison, University of Nebraska, Nebraska Wesleyan, North Car- 
olina, Northwestern, Ohio, Parsons, Pennsylvania College, University of 
Pennsylvania, Randolph-Macon, Rutgers, St. Lawrence, Tufts, Upper Iowa, 
Utah, Vanderbilt, Vermont, Virginia Military Institute, Wabash, Wisconsin, 1. 
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Class of Total. 

1901 108 
1902 22 I 112 

1903 23 83 132 

1904 25 74 128 

oe 23 7 128 

89 184 

1908 19 96 1a 

1909 30 152 
1910 25 101 153 

IQII 104 159 
1912 3 150 221 

From Mas- Total of | 
Class of sachusetts. Massachusetts. | England. Total. Class. 

1901 2 9 34 218 

1902 I 9 31 232 
1903 21 12 34 241 
1904 22 10 32 
re 12 18 32 2 

1907 I I 41 5 | 
1908 14 9 243 
1909 II 12 243 . 
1910 15 18 34 280 
IQII 12 14 27 244 
1912 7 7 16 gil 
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JURISDICTION OVER CHOSEs IN ACTION. — The jurisdiction of equity is 
always in personam, except in those cases where statutes have given juris- 
diction in rem. But no statute can confer jurisdiction in rem over prop- 
erty beyond the territorial limits of the legislative power. Where the 
owner of a chose in action is a non-resident, and the debtor is domiciled © 
within the state, the courts have claimed jurisdiction on the ground that 
the situs of the debt is with the debtor. If a chose in action can have a 
situs at all, the domicile of the debtor will naturally be chosen for that 
purpose, since the debt must there be enforced. And it has been thus held 
in cases involving administration’ and garnishment.? On the other hand, 
the situs of the debt is for many purposes said to be the domicile of the 
creditor, in accordance with the maxim: “mobilia personam sequuntur.” 
This has been so determined for purposes of taxation,’ distribution of the 
assets of an intestate,‘ discharge of insolvent debtors,’ and, by some courts, 
for the purpose of garnishment.® So too, the validity of an assignment is 
governed by the law of the place where it is made.’ © 

It therefore appears that the so-called situs of a debt shifts to suit the 
convenience of the court. Rights are not predicated upon the situs; rather, 
the situs depends on the rights. The truth apparently is that a chose in 
action, being incorporeal, can have no real situs.* Jurisdiction must, 
therefore, depend on control over the parties. On principle, then, it would 
seem necessary to secure personal jurisdiction over a non-resident creditor 
in order to garnishee a debtor; for otherwise the decree, being neither 
against the person nor the property of the creditor, is void as made with- 
out due process.® But the law may be taken as settled that control over the 
garnishee alone confers jurisdiction.” Under either view, however, juris- 
diction over the person of the creditor allows the chose in action to be 
taken by equitable execution." 


1 Wyman v. Halstead, 109 U. S. 654; Att’y-Gen’l v. N. Y. Breweries Co., [1898] 
1 Q. B. 205. Buta bond is assets where found. Beers v. Shannon, 73 N. Y. 292. See 
also Epping v. Robinson, 21 Fla. 36. 

2 Mooney v. Railroad Co., 60 Iowa, 346; Mason v. Beebee, 44 Fed. 556. 

® State Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 300. Jn re Bronson’s Estate, 
N. Y. 1. 

3 Lowndes v. Cooch, 87 Md. 478. This accords with the usual rule of distribution 
in case of all personalty wherever situated. See 14 Cyc. 21. Cf. Murphy v. Crouse, 
135 Cal. 14. 

7 Baldwin v. Hale, 1 Wall. (U. S.) 223, 233; Bank v. Batcheller, 151 Mass. 589. 
And see Cole v. Cunningham, 133 U. S. 107, “ 

® Central Trust Co. v. Ry., 68 Fed. 685; Louisville & Nashville Ry. v. Nash, 
118 Ala. 477. See, however, a very recent case, Planter’s, etc., Co. v. Waller, 49 So. 
89 (Ala.), which greatly restricts the doctrine of Louisville & Nashville Ry. v. Nash, 
supra. 

van Wyck v. Read, 43 Fed. 716; Glover v. Wells, 40 Ill. App. 350. But this is 
subject to the limitation that such assignment will not violate the settled policy of the 
debtor’s domicile. Davis v. Mills, 99 Fed. 39. And in the case of stock the law of 
the —_ which incorporated governs the validity of the assignment. Masury v. Bank, 
87 381. 

8 Mooney v. Buford & George Mfg. Co., 72 Fed. x Lancashire Insur. Co. v. 
Corbett, 62 Ill. App. 236; Hardware Co. v. Lang, 127 Mo. 242. 

® Blackstone v. Miller, 188 U. S. 189, 206; Maher v. Insur. Co., 127 N. Y. 452. 

10 The jurisdiction of the state being generally conceded, its decree will be binding 
qn any other state. Hence the garnishee could not be compelled to pay twice, unless 
he fails in his duty to notify his creditor of the garnishment. Harris v. Balk, 198 U. S. 
215; Chic. R. I. & P. Ry. v. Sturm, 174 U.S. 710; Morgan v. Neville, 74 Pa. St. 52. 

41 See Ames, Cases on Trusts, 2 ed., p. 444. 
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ractical objection to the law as settled on this point arises where 
the chose in action is represented by marketable securities. To allow 
garnishment or attachment by service on the debtor alone would impair 
the marketability of the documents. Accordingly it has been suggested 
that in such cases the /ocus of the documents should determine the situs 
of the debt.” But this distinction does not commend itself. The docu- 
ment, it is true, is a valuable res, but the debt remains enforceable only at 
the debtor’s domicile; hence the reason for fixing the situs of the debt at 
the debtor’s domicile is not affected. However, the state in which the - 
documents are found has jurisdiction in rem, so that control over the docu- 
ments is thus virtually a control over the debt. 

There are, however, at least two instances where the courts of the debtor’s 
domicile rightly exercise jurisdiction without control of the creditor’s 
person. In both, the connection of the state with the creation of the obli- 
gation has been intimate. Thus a state rendering a judgment undoubtedly 
has jurisdiction over the judgment debt." So, too, a state, having control 
over the relations between a corporation which it has created and the stock- 
holders, has the sole right to determine questions of stock ownership raised 
by dispute as to the validity of a transfer,'* or as to which one of two claim- 
ants shall vote certain shares. Thus a court of equity has been rightly 
held to have jurisdiction to declare a trust of certain shares, the legal owner- 
ship of which was in a non-resident holder, but the beneficial interest in 
which was claimed by the corporation issuing them. Amparo Mining Co. 
v. Fidelity Trust Co., 73 Atl. 249 (N. J., Ct. App.). 


POWER OF THE INTERSTATE COMMERCE COMMISSION TO FIx A RATE 
ON THE PRINCIPLE OF EQUALIZING ADVANTAGES. — By the Hepburn Act 
of 1906, amending the Interstate Commerce Act, power was given to the 
Interstate Commerce Commission “ to determine what will be the just and 
reasonable rate or rates to be thereafter observed . . . as the maximum 
to be charged.” ! Although this section has been the object of much dis- 
cussion by legal writers and economists, it has as yet come before the courts 
in very few instances. In the recent case of Chicago, Rock Island & Pacific 
Ry. Co. v. Interstate Commerce Commission, 171 Fed. 680 (Circ. Ct., N. D. 
Ill.), the court placed a very important limitation upon the power of the 
Commission under the section quoted. A base rate had been ordered from 
the Atlantic seaboard to Missouri River cities, which was lower than the 
sum of the rates from the seaboard to the Mississippi and from the Missis- 
sippi to the Missouri River cities. In the view taken by the court the 
Commission’s sole purpose in making this rate was more nearly to equalize, 
in certain competitive territory, the advantage possessed by cities of the 
Middle West over the Missouri River cities, by reason of their location.’ 


See Dicey, Conf. of Laws, 1 Am. ed. PP. 319-320. Cf. Plimpton v. Bigelow, 93 
N. Y. 592; Bank v. Mather, 60 Minn. 3 ; 

% Renier v. Hurlbut, 81 Wis. 24. 

™ Masury v. Arkansas Bank, 87 Fed. 381; Hammond v. Hastings, 134 U. S. gor. 
But see Kerr v. Urie, 86 Md. 72. 


? U. S. Comp. St. Supp. 1907, p. 
? In the 22d Annual Report of the Ce - (1908), p. 23, this order is referred 
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It was held that the Commission was without power to make an order on 
such a basis, not because of any prohibitive provision in the Act, but merely 
because the majority of the court thought that Congress could never have 
intended the Commission to have such power. Conjecture as to the intent 
of the legislature which cannot be gathered from the words used is always 
a dangerous method of statutory construction. But even though the in- 
tent of the legislature be looked into in this instance, as the principle of 
equalizing advantages (which is merely a phase of the principle of charging 
what the traffic will bear) * has been widely used by the railroads and has 
been an important factor in the development of the country,’ it is extremely 
improbable that such a principle of rate making was not in the minds of 
the legislature when the Act was passed. In fact, section 3 of the Act is 
directed against abuse of its exercise by undue discrimination between 
localities.® 

Nor is there any rule of law opposed to this theory of rate making. Mem- 
bers of the Commission have at times expressed opinions against it,’ but 
rates adopting it are upheld by the courts.* Moreover, the argument that 
the power of making rates on this theory cannot safely be entrusted to 
private hands® does not apply to a rate made by the Commission. So 
that even if the courts have jurisdiction to review an order of the Com- 
mission based on a misconception of the law,’® there would be no such 
jurisdiction in this case. Whether the principle of rate making under dis- 
cussion is a sound one, is another question. Some writers, instead of con- 
demning it, regard it, if properly applied, as the only practical system." But 
the solution of the economic problem of devising a proper rate-making 
scheme should lie with the legislature rather than with the courts; and it 
has often been pointed out that the members of the Interstate Commerce 


Commission, in the performance of their function of fixing rates, are 


legislators.” 


PRoMISES TO ANSWER FOR THE DEBT, DEFAULT, OR MISCARRIAGE OF 
ANOTHER. — Under the English Statute of Frauds, which has been gen- 


to as an application of the rule that the through rate for the long haul should be less 
than the run of the locals for the two short hauls. 

3 2 Sutherland, Statutory Construction, 2 ed., § 388. 

* Beale & Wyman, Rate Regulation, § 486. 

5 Noyes’ American Railroad Rates, p. 55. 

®° 3 U. S. Comp. St. 1901, p. 3155. 

’ Frei ht Bureau of the Cincinnati Chamber of Commerce v. Cincinnati, New 
Orleans & Texas Pacific Ry. Co., 7 Int. Com. Rep. 180; In the Matter of Export 
Rates from Points East and West of the Mississippi River, 8 Int. Com. Rep. 185. 

8 Texas & Pacific Ry. Co, v. Interstate Commerce Commission, 162 U. S. 197; 
Interstate Commerce Commission v. Southern Ry. Co., 122 Fed. 800. 

® See 20 Harv. L. REv. 521. 

10 This jurisdiction was taken in Stickney v. Interstate Commerce Commission, 164 
Fed. 638; Missouri, Kansas & Texas Ry. Co. v. Interstate Commerce Gommission, 
164 Fed. 645. But gh sas ge of the courts to review these orders, except on con- 
stitutional grounds, is doubtful. For a discussion of this question see 32 Nat. Corp. 
Rep. 877. 

Noyes’ American Railroad Rates, p. 55. 

2 See Interstate Commerce Commission v. Cincinnati, New Orleans & Texas 
Pacific Ry. Co., 167 U. S. 479; Interstate Commerce Commission v. Alabama Mid- 
land R. R. Co., 168 U. S. 144; Southern Pacific Co. v. Colorado Fuel & Iron Co., ror 
Fed. 779. But see 23 Harv. L. REv. 12. 
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erally re-enacted in the United States, a promise to answer for the debt, 
default, or miscarriage of another is required to be in writing. From the 
multitude of decisions which have endeavored to define the nature of such 
a promise, commonly known as a guaranty, certain well-defined rules may 
be deduced. (1) The promise must be collateral to some liability on the 
ee of a principal. Hence if the alleged principal is not or cannot become 
iable,? or if the primary obligation is extinguished or novated by force 
of the secondary promise,’ there is no guaranty. (2) The default of the 
principal must be a condition precedent to the promisor’s liability.“ Where, 
therefore, the facts show that the absolute liability of the promisor was 
contemplated, the statute does not apply. It makes no difference that such 
absolute liability might be discharged on payment by some other obligor.® 
(3) The primary and secondary obligations must be co-extensive and of 
a similar nature. Accordingly, if they give rise to different causes of action, 
if the measure of damages is different, or if the default and liability respec- 
tively may occur at different times, there is no promise to answer for the 
debt of another. (4) The promisor must have a right to be reimbursed by 
the primary obligee; otherwise the substance of guaranty is lacking.’ So, 
whenever the promisor has received consideration from the primary obligor, 
as in the case of a promise for the benefit of the creditor, his oral promise 
should bind him.* This class of cases should be carefully distinguished 
from another in which, although all the elements of guaranty are present, 
the large majority of courts take the promise out of the Statute of Frauds, 
on the ground that some new benefit has passed from the creditor to the 
promisor.® This almost universal rule was recently followed in Bank of 
Pike v. People’s National Bank, 188 N. Y. Supp. 641. 

It is true that whenever some benefit moves to the promisor, there is 
less danger of the fraud against which the statute was directed. But a 
doctrine which excludes from the operation of the statute cases which 
clearly come within its language, must be recognized as creating an ex- 
ception by judicial legislation.” And since some consideration is required 
for a guaranty, the mere presence of consideration cannot make absolute 
a promise endowed with all the requisites of a guaranty. The force of this 
argument is recognized at least to the extent of refusing, as the majority 
of the courts do, to bring within the exception to the statute cases where 
the benefit of the consideration moves to one other than the promisor." 


Stat. 29 Charles II, 
2 Chapin v. Lapham, 20 Pick. (Mass.) 467; Mease v. Wagner, 1 McCord (S. C.) 


395 Bird v. Gammon, 3 Bing. N. Cas 883; Palmetto Co. v. Anderson, 123 Ga. 798. 
4 Gibbs v. Blanchard, 15 Mich. 292; National Bank v. State Bank, 93 Ia. 650. 
5 Lakeman v. Mountstephen, 7 Eng. & Ir. App. 17. A — to indemnify 
is for this reason held not to fall within the statute. Wildes v. Dudlow, L. R. 19 Eq. 


198. 
* Bushell v. Beavan, 1 Bing. N. Cas. 103; Tolman v. Rice, 164 Ill. 255; Dock 

v. Boyd, 93 Pa. 92. 

7 Lichty v. Moore, 38 Neb, 269; Hall v. Trust Co., 220 Pa. 485. 

-§ Barker v. Bucklin, 2 Denio (N. Y.) 45; Botkin v. Land Co., 23 Ky. L. Rep. 
1904. 
% Sutton v. Grey, [1894] 1 Q. B. 285; Raabe v. Squier, 148 N. Y. 81. Contra, 
Dillaby v. Wilcox, 60 Conn, 71, 80; Fullam v. Adams, 37 Vt. 391. See also Byrd 
v. Hickman, 48 So. 669 (Ala.). 

1 Small v. Shaefer, 24 Md. 143; Davis v. Patrick, 141 U. S. 479. 

Contra, Davis v. Patrick, supra; Howell v. Harvey, 64S. E. 249 (W. Va.). 
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But that the consideration inures to the benefit of the promisor should be 
_ no answer to the defense of the statute: its sole importance is as showing 
whether the parties contemplated an absolute or a collateral liability.” 
However, in requiring that the consideration move from the creditor and 
that it also be a benefit to the promisor, the courts are recognizing the 
elements of a quasi-contractual right. In the case to which the exception 
to the statute may be traced there is a suggestion of a quasi-contractual 
right, and in it, as in many of the later decisions, it is to be noticed that 
the amount of recovery in quasi-contract would have exactly equalled the 
amount recovered on the oral promise. Yet even if it would have been 
considerably less than the recovery on the promise, full justice would 
nevertheless have been done by restricting the promisee to a recovery back 
of the benefit unconscionably retained by the promisor. In a number 
of decisions a tendency toward a stricter observance of the statute is 
noticeable. And it is doubtful whether the courts will allow recovery on 
the oral promise in cases where the default for which the promise answers 
is considerably larger than the benefit acquired by the promisor."® 


THE Doctrine oF EquiTaBLeE ELEcTIon. — Broadly stated the doc- 
trine of equitable election is that “he who accepts a benefit under a deed or 
will must adopt the whole contents of the instrument, conforming to all its 
provisions and renouncing every right inconsistent with it.” ' The typical 
application of this rule is where a testator purports to leave to B property 
belonging to A and in the same instrument gives property to A. Equity 
will put A to his election either to adopt the benefit received under the will, 
losing all claim to his own property left to B, or to take against the will, 
retaining such property. ? In the latter case, though by the better authority 
the gift is not wholly forfeited,? equity will sequester the benefits received 
under the will, for the compensation of the disappointed donee. But the 

arty bound to elect is entitled to a bill to ascertain the relative values of 
the two gifts. Originally derived from the civil law,® the doctrine is now 
applied to deeds as well as wills.” Its foundation is commonly said to be 
the intention of the maker of the instrument, in furtherance of which 
equity implies a condition to the valid gift. To imply such a condition 
when the testator knowingly disposes of property belonging to one of the 
beneficiaries under the will, seems in truth to be carrying out his intent. 
But the fact that the doctrine applies with equal force when the property 


2 See 4 Harv. L. REv. 290. 

® Williams v. Leper, i Bury. 1886; Wooten v. Wilcox, 87 Ga. 474. 

™ Cf. White v. Rintou 108 N. Y. 222, 227; Carleton v. Floyd, 7 Mass. 204. 
45 National Bank v. Smith, 107 Wis. 574; Lang v. Henry, 54 N. H. 57, 61. 


1 2 Jarman, Wills, 5 Am. ed., § 1. 

? Noys v. Mordaunt, 2 Vern. "581. See 18 Harv. L. REv. 

% Gretton v. Haward, 1 Swanst. (f° Van Dyke’s Appeal, ys Pa. St. 481, 492. 
Contra, Sugden, Powers, 8 ed., § 576. 

* Gretton v. Haward, supra; Brown v. Brown, 42 Minn. 270. 

5 See Douglas v. Douglas, L. R. 12 Eq. 617, 637. 

® Story, x Jur., 13 ed., § 1078. 

7 Moore v. Butler, 2 Sch.. & Lef. 249, 266; Barrier v. Kelly, 82 Miss. 233. 

® Dillon v, Parker, 1 Swanst. 359, note, 401. 
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is given under an erroneous belief of ownership,’ goes to show that it is 
wholly independent of the testator’s intention.’ That it rests on the broad 
principle that he who seeks equity must do equity, seems therefore the 
preferable view." 

Two exceptions to the general rule have been recognized by the courts. 
The first is where a will, defectively executed as to lands belonging to the 
testator, contains a valid gift to the heir. Before the modern statutes this 
raised the question of an election by the heir between the legacy and the 
lands rightfully his by descent. When the devise of realty was inoperative 
because of the Statute of Frauds, it was uniformly held that the heir need 
not elect; ” for the courts hesitated to accomplish indirectly, by compelling 
an election, a result which the Statute prevented the testators accomplish- 
ing directly; they therefore refused to look at the will for the purpose of 
raising an election. Like considerations were applicable where the will was 
ineffectual to dispose of after-acquired land; yet in such a case the heir 
was put to his election.” And in a situation possible at the present time as 
well as under early statutes, namely, where the devise was inoperative be- 
cause the lands in question were situated in a foreign jurisdiction, a like 
result was reached." 

The second exception was made in the case of the will of an infant. Be- 
cause of the testator’s incapacity such an instrument, inoperative under the 
early law as to land, but valid as to a gift of personalty, was regarded as 
insufficient to put the heir to his election.* On the ground that there must 
always be personal competency, a leading writer brings within this excep- 
tion the will of a married woman. But his view finds little support.!” 
However it may have been in former times, under modern statutes giving 
married women full power to acquire, hold, and dispose of property, there 
is no reason not to apply the general rule of election. Accordingly, where, 
under the English Married Women’s Property Act,’* a married woman 
bequeathed to a stranger property belonging to her husband, and in the 
same will left the husband an annuity from her separate estate, the husband 
was compelled to elect. In re Harris, 1909, 2 Ch. 206. 


THE CONCURRENT JURISDICTION OF THE FEDERAL AND STATE Courts. 
— Congress having provided for the exercise of the judicial power of the 


® Whistler v. Webster, 2 Ves. Jr. 366; Barrier v. ae ye 


10 Haynes, Outlines of Equity, 5 ed., pp. 263, 265. e only intent necessary is 
merely an intent to dispose of property in fact not the testator’s own. Cooper v. Cooper, 
7 L. R. H. L. 53, 70; Havens v. Sackett, 15 N. Y. 365. 

1 Peters v. Bain, 133 U. S. 670, 695; 1 Pom. Eq. Jur., 3 ed., § 465. 

12 Sheddon v. Goodrich, 8 Ves. Jr. 481; Melchor v. Burger, 1 Dev. & B. (Eq.) 634. 
But if an express condition was attached to the gift of personalty the heir was compelled 
toelect. Boughton v. Boughton, 2 Ves. 12 (a distinction much criticized). See Melchor 
v. Burger, supra. 

8 Thellusson v. Woodford, 13 Ves. Jr. 209; McElfresh v. Schley, 2 Gill (Md.) 181. 
Contra, City of Phila. v. Davis, 1 Whart. (Pa.) 490. 

4 Brodie v. Barry, 2 Ves. & B. 127; Van Dyke’s Appeal, supra. 

4 Hearle v. Greenbank, 1 Ves. 298. 

© 2 Jarman, Wills, 5 Am. ed., § 9. 

17 In re Burgh Lawson, 34 W. R. 39. 
In Rich v. Cockell, 9 Ves. Jr. 369, often cited for this view, the point is left undeci 
See also Blaiklock v. Grindle, L. R. 7 Eq. 215, 219. 

18 4s & 46 Vict. c. 75,§1(1882), 
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United States over controversies between citizens Of different states, without 
limitation as to the nature of the controversy,’ the federal courts sitting 
within a state construe the constitution and statutes and interpret the 
common law of that state. To guarantee the supremacy of the sovereign 
state, the Judicature Act provides that the laws of the several states shall 
be regarded as rules of decision in the federal courts.? But, as this Act 
has been held not to include the laws of a state in the sense that precedents 
established by judicial decisions are laws,’ the federal courts are not bound 
to follow the decisions of the state courts. Indeed, if they were so bound, 
the purpose of this jurisdiction, namely, to prevent a possible bias in the 
state courts against a citizen of another state, would be destroyed. 

Nevertheless, the inconvenience of having two interpretations of the law 
in the same territory early led the federal courts to follow the decisions of 
the local courts.* And this practice might have become universal had not 
a later federal decision made an exception on grounds of expediency in 
regard to questions of commercial law.® As a result, two opposed and well- 
defined principles have been recognized by the federal courts as controlling 
their treatment of the decisions of state courts. Thus decisions by a state 
court which ones, the state constitution and statutes,® or constitute any 
rule of prope or cover any matter of local regulation,® are accepted as 
binding. In such matters the federal courts will reverse their own decisions 
after a ruling by the local court; *® the Supreme Court will follow a state 
decision made after the case has been decided in the circuit court; and any 
undecided question will, if possible, be left to the state court." On the other 
hand, state precedent is not controlling in matters of commercial” or 
general law.“ So, in a recent case when a state court had interpreted a 
will differently from the circuit court, the decision of the state court was 
not followed when the case came again before the federal court on a second 
writ of error. Messinger v. Anderson, 171 Fed. 785 (C. C. A., Sixth Circ.). 
A further exception to the general policy of agreement with the state courts 
is well established; when a contract is made by a foreign citizen under a 
state statute which has been held constitutional by a decision subsequently 
overruled, the federal courts will follow the earlier view of the state court." 
But this seems nothing more than an effective use of the discretion placed 
in the federal courts to prevent any injustice to foreign citizens." 

As a result, however, of the exercise of discretionary jurisdiction by the 


1 18 U. S. Stat. L. 470. 
21 U.S. Stat. L. 92. 
® See 22 Harv. L. REv. 611. 
* Brown v. Van Braam, 3 Dall. 344. 
® Swift v. Tyson, 16 Pet. 1. 
. . get v. County of Gallatin, 100 U. S. 47; Merchants Bank v. Pennsylvania, 
167 462. 
7 Suydam v. Williamson, 24 How. 427. 
® See Burges v. Seligman, 107 U. S. 20, 33. 
® Southern Ry. Co. v. North Carolina Corporation Comm., 99 Fed. 162. 
% Moores v. National Bank, 104 U. S. 625. 
" Pelton v. National Bank, roz U. S. 143. 
® Swift v. Tyson, supra. 
8 Clarke v. Bever, 139 U. S. 96, 117. As, for example, the inte xy of the 
fellow-servant doctrine. Baltimore v. Ohio Ry. Co. v. Bough, 49 U. 
4 Great Southern Fire Proof Hotel Co. v. tina, ons 193 U U. 8. 33 
8 See 4 Harv. L. REv. 311, 8 ibid. 328. As to Aptos: y a state court to alter 
its own decisions, see 22 Harv. L. REv. 182. 
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United States courts, the idea has been advanced that there is a federal 
common law.'* But any such law would be exercised over the territory of the 
states, and in a given territory there can be but one law in existence at one 
time. That law, even though subject to alteration by two distinct sov- 
ereigns, as in this country where a federal statute changes the law of every 
state, must nevertheless be the law of the territory or state. And it is 
consequently the state law which the federal courts are interpreting.’’ 
That federal decisions are followed in disregard of state court decisions 
does not argue the existence of a federal common law, but is simply an 
illustration of the essential feature of the common as distinct from the 
civil law — the authority of precedent. 


MouTvAL EXCLUSIVENESS OF THE BUYER’S REMEDIES FOR BREACH OF 
WARRANTY IN SALES OF PERSONALTY. — It is almost universally recog- 
nized that for the sellers breach of warranty the buyer has two remedies: 
an action or counterclaim for damages on the contract,’ and recoupment 
in a suit for the purchase price.’ Rescission is also allowed by a number 
of States,’ although denied by about an equal number‘ and by the English 
courts. An interesting question is the consistency of these remedies. In 
a recent case in a jurisdiction where rescission is allowed, it was held that 
even under a code system of pleading a buyer cannot recover consequential 
damages when the case has been tried on the basis of rescission. Houser & 
Haines Mfg. Co. v. McKay, tor Pac. 894 (Wash.). This decision goes 
on the ground that the remedies by rescission and by suit on the contract 
are inconsistent; and that therefore the doctrine of election allows the pur- 
suit of one only.® 

The doctrine of election of remedies is based not on strict estoppel but on 
a distinct principle of public policy which requires that a defendant shall 
not be subjected to two inconsistent actions when the plaintiff is amply 
protected by one.’ It does not apply, however, where a prior suit has been 
brought in ignorance of material facts,® or has been defeated either because 
brought before accrual of the right of actjon,° or because incompatible with 
the facts of the case. But two actions, properly brought, of which one 
relies upon the existence of a contract and the other upon its disaffirmance, 


16 A federal common law was also supposedly established by certain regulations of 
interstate commerce. See 15 Harv. L. REv. 224. 

17 For a concurring view of this problem arising under the Australian Constitution, 
see Clarke, Australian Constitutional Law, p. 194. 


1 Mondel v. Steel, 8 M. & W. 858; Underwood v. Wolf, 131 Ill. 425. 

? Poulton v. Lattimore, 9 B. & C. 259. 

% Bryant v. Isburgh, 79 Mass. 607. 

* Freyman v. Knecht, 78 Pa. 141. 

5 Street v. Blay, 2 B. & Ad. 456; 15 Harv. L. Rev. 148; 14 ibid. 327. Rescission 
is not allowed by the Sales of Goods Act. Sales of Goods Act, § 53 (1). 

® See Thompson v. Howard, 31 Mich. 309. 

7 See Emma Silver Mining Co. (Ltd.) < ec Silver Mining Co. of N. Y., 7 Fed. 
401, 419. 

§ Goodger v. Finn, ro Mo. A P. 226. 

Distilling Co. v. annon, 60 Ark. 133. 

10 McLaughlin v. Austin, 104 Mich. 489. 
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are clearly inconsistent and both cannot be taken advantage of." Thus a 
suit to judgment upon a written contract as executed bars the right to a 
reformation of the contract in equity on the ground of mistake.” Similarly, 
it is generally held that there can be no rescission for fraud after the con- . 
tract has been affirmed by an action for deceit."* And the converse is also 
true." 

The basis of the buyer’s relief by recoupment for breach of warranty is 
that, since he has not received what he contracted for, he should pay only 
the actual value to himself of what he has received. It is inherently similar 
to a recovery in quasi-contract, and hence should be treated as a dis- 
affirmance of the contract.’ A leading English case allows an action on the 
contract after recoupment, on the ground that the buyer could receive no 
compensation for consequential damages by recoupment; *” but the Ameri- 
can cases to the contrary seem correct.* And the same reasoning would 
oppose recovery by both recoupment and rescission. Where, however, the 
consistency of the remedies of rescission and action on the contract is 
concerned, the proper course is not so clear. It has been argued that on 
principle the buyer should have the right to rescind the transfer of property 
without rescinding the contract."® No doubt the parties might so agree. 
But in the absence of such agreement the authorities support the decision in 
the principal case.” According to principles of contract law, the two reme- 
dies should be coexistent; but, probably because the remedy for breach of 
warranty was originally in tort," the courts have never viewed the matter . 
in this light. And in the Sales Act it is provided that “when the buyer has 
claimed and been granted a remedy in any one of these ways, no other 
remedy can thereafter be granted.” The argument relied upon in the dis- 
senting opinion of the case under discussion, that under the Code a plaintiff 
may unite several causes of action arising out of the same transaction, is 
not sustainable. The Code removes the technical forms of action, but it - 
does not purport to alter the substance of a party’s rights.” 


BROKEN TRANSIT IN SALES OF PERSONALTY. — Lord Mansfield’s opinion 
that the seller’s right of stoppage in transitu lasts until actual corporal de- 
livery to the buyer is no longer followed. On the other hand, not every 


1 See Johnson-Brinkman Commission Co. v. Mo. Pac. Ry. Co., 52 Mo. App. 407. 

2 Thomas v. Joslyn, 36 Minn. 1. 

3 Kimball v. Cunningham, 4 Mass. 502; see Stuart v. Hayden, 72 Fed. 402, 411. 
But see Emma Silver Mining Co. (Ltd.) v. Emma Silver Mining Co. of N. Y., supra. 

“ Farwell v. Myers, 59 Mich. 179; but see Cohoon v. Fisher, 146 Ind. 583. 

% See Mondel v. Steel, supra. 

18 Williston, Sales, § 612. 

17 Mondel v. Steel, supra. 

18 Gilmore v. Williams, 162 Mass. 351; Berman v. Henry N. Clark Co., 194 Mass. 


48. 

19 Williston, Sales, § 612. 

20 Park v. Richardson & Boynton Co., 81 Wis. 399; Mundt v. Simpkins, 81 Neb. 1. 
1 See Schuchardt v. Allens, 1 Wall. 359, 368. 

* Sales Act, § 69 (2). See Williston, Sales, § 604. : 

3 See Maxwell v. Farnam, 7 How. Pr. 236; 7 Encyc. Plead. & Prac. 362, n. 


? Dixon v. Baldwen, 5 East 175, 184. 5 
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constructive possession by the buyer will terminate the transit? What 
kind of constructive possession is sufficient for that purpose, is a question 
frequently raised where the journey of the goods is made up of several 
stages, the forwarding being done by agents standing in a more or less 
close relation to the buyer. While the cases are not entirely reconcilable,* 
the principle underlying them seems properly to be, that delivery into the 
hands of an agent of the buyer, whose possession is for a purpose other 
than that of merely sending the goods on to a definite destination, will end 
the transit.‘ If, however, the agent’s authority is simply to forward to a 
definite place, the goods continue in transit while in his hands. Such was 
the holding in a recent English case. Kemp v. Ismay, Imrie & Co., 100 
L. T. R. 996 (Eng., K. B. D.). 

Thus the transit is at an end if the agent either is authorized to hold the © 
goods subject to the buyer’s orders,° or has discretion as to the choice of 
destination. But his general authority is not decisive; for if, by instruc- 
tions from the buyer despatched either before or after’ the goods are en 
route, his authority at the time of receipt has been curtailed to that of send- 
ing the goods on a specific journey, he is but a link in the transit. The 
question on principle is one of fact only: whether the agent was more than 
a mere way station or not. Hence, in the absence of a contract giving the 
seller a lien till the goods reach a specified place,® the seller’s belief as to 
the destination of the goods is immaterial.!° Nor does anything turn. 
upon the seller’s knowledge “ or ignorance” of the ultimate destination of 
the goods, or on the fact that his contract was to deliver F. O. B. cars or 
vessel.’ 

It would seem, then, that the possession by the buyer necessary for ter- 
mination of transit is not determined by ordinary doctrines as to constructive 
possession through an agent; and accordingly that receipt of the godds by 
railroads, forwarding companies, truckmen, purchasing agents, etc., whose 
possession is for general purposes conceded to be that of the buyer, 14 is not 
such possession as will end the transit unless it satisfies the test here . 
advanced.” Nor does the degree of control possessed by the buyer over 


2 Bethell v. Clark, 19 Q. B. D. 553; 20 Q. B. D. Gr5. See Chandler v. oes, 
1o Tex. 2, 15. 

% See Williston, Sales, § 53 

* Cf. Bethell v. Clark, Ra °. D. 615, 617; 2 Kent Com. 544, 545; Scott v. Grimes, 
48 Mo. App. 521, 525. 

5 Dodson v. Wentworth, 4 M. & G. 1080; Becker v. Hallgarten, 86 N. Y. 167. But 
of. Frame v. Oregon Liquor Co.,.48 Or. 272. 

® Leeds v. Wright, 3 B. & P. 320 

7 Harris v. Tenney, 85 Tex. 254; ‘Half, Weiss & Co. v. Allyn & Co., 60 Tex. 278. 
See Harris v. Pratt, 17 N. Y. 249, 267. But see Bethel v. Clark, 20 Q. B. D. 615, 617. 

8 Jackson v. Nichol, 5 Bing. N. C. 508. 

® Ex parte Watson, 5 Ch. D. 35. 

sal —_— v. Parmelee, 22 Conn. 473. Cf. London, etc., R’y v. Bartlett, 7 H. & N. 
400. e language in many of the cases looks the other way. Coates v. Railton, 
6 B. & C. 422; Atkins v. Colby, “tg H. 154. 

1 Ex parte Miles, 15 Q. B. D. 3 

2 Ex parte Rosevear China Clay Co., 11 Ch. Peg te Aguirre v. Parmelee, supra. 
Contra, Jobson v. Eppenheim & Co., 21 T. L. R 

Ban ais Y. House oe Goods Co., 169 Fed. 612; Berndtson v. Strang, L. R. 
4 I 

an , Cusack v. Rotini, 1B. & S. 299. See Guilford v. Smith, 30 Vt. 49, 65. 

én ka v. Parmelee, supra; Scott v. Grimes, supra; Scott v. Pettit, 3B. &P. 
parte Barrow, 6 Ch. D. 783. 
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his agent seem material; for the buyer’s power to affect the journey of the 
goods is equally great whether the agent is a common carrier or the buyer’s 
private forwarder.’ Hence, where the buyer sends his own vessel or cart 
for the goods, it is difficult to see why the goods are not still in transit, 
though in the control and constructive possession of the buyer, if the ser- 
vant’s only authority on receipt is to convey them to a specified place. The 
authorities are, however, almost unanimous that if such an agent receives 
the goods for the purpose of making final delivery in person, the transit is 
thereupon ended." 


RECENT CASES. 


Account — Account STATED — Promissory Notes as Basis For Ac- 
count StaTED. — The plaintiff held four overdue promissory notes made by the 
defendant. After calculating the interest, he stated to the defendant the total 
amount due. The defendant admitted that the amount was correct. Held, that 
the plaintiff cannot recover as for an account stated. Jasper Trust Co. v. Lamp- 
kin, 50 So. 337 (Ala.). 

If a creditor states and a debtor admits that as a result of a past transaction a 
fixed sum is due, the court will imply a promise to pay such sum. If the debt is 
not liquidated, this promise is consideration for the creditor’s implied prom- 
ise to accept the sum stated as payment, and the latter can bring an action on 
an account stated. The debt, if unliquidated, need not be for more than one 
item. Knowles v. Michel, 13 East 249. But there is no legal detriment in a 
promise to pay a liquidated debt; and since in the principal case the interest had 
only to be computed, the court properly considered the debt liquidated and 
denied recovery. The decision may also be supported by the rule that a et 
cannot be merged into an obligation of lesser dignity such as an account stated. 
Young v. Hill, 67 N. Y. 162. Since negotiable instruments may well be treated 
as commercial specialties this rule might properly be extended to them. But see 
Highmore v. Primrose, 5 M. & S. 65. 


ApMIRALTY — ConTRACTsS — MortTGAGEE’s RIGHT TO FREIGHT. — After coal 
was supplied to a vessel on the mortgagor’s credit, the mortgagee took ion 
of the vessel. The freight money which was thereafter sana on the homeward 
voyage was paid into court and claimed by the parties who had supplied the coal. 
Held, that the freight money belongs to the mortgagee. El Argentino, 101 
L. T. R. 80 (Prob. Div. Eng.). 

When a mortgagee takes possession of a vessel, he becomes its owner and is 
entitled to its earnings, regardless of antecedent contract rights. Keith v. Burrows, 
2 A. C. 636; Pelayo v. Fox, 9 Pa. St. 489. In England, it is settled that no mate- 
rialman can have a lien. Northcote v. Owners of the Henrich Bjorn, 11 A. C. 270. 
Hence the principal case correctly decides that when title to the coal was trans- 
ferred to the mortgagor the seller lost all interest therein. See The Two Ellens, 
26L. T. R.1; The Pacific, Brown & L. 243. In America the same result should 
be reached if supplies are furnished in domestic ports; but not if furnished in 
foreign ports. See The J. E. Rumbell, 148 U.S. 1. For in the latter case, a lien 


; London, etc., R’y v. Bartlett, supra; See Whitehead v. Anderson, 9 M. & W. 
18, 534. 

. 17 Schotsmans v. Lancashire, etc., R’y Co., L. R. 2 Ch. 332. Contra, Newhall 
v. Vargas, 13 Me. 93. See also Merchant’s, etc., Co. v. Phenix, etc., Co., 5 Ch. D. 
205, 219. ; 
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attaches. The Scotia, 35 Fed. 907. And such liens have priority over a mort- 
gagee’s claim. The H.C. Wahlberg, 87 Fed. 361; The Scotia, supra; The Guiding 
Star, 9 Fed. 521. Freight money is subject to maritime liens. The Andalina, 12 
P. D. 1; The Brig Wexford, 7 Fed. 674. And a maritime lien is not a mere debt 
against the owner of the vessel, but is a right im rem, enforceable against the ship 
itself. See The John G. Stevens, 170 U. S. 113. So even if the mortgagee’s claim 
to freight be based not on a lien, but on his ion of the ship, it should be 
subject to the materialman’s claim against the vessel. See The Brig Wexford, 
supra. 


AGENCY — CREATION OF AGENCY — APPOINTMENT BY INFANT. — The plain- 
tiffs, who were infants, made a contract through an authorized agent to buy land. 
The defendants refused to convey on the ground that the contract was void. Held, 
that the plaintiffs can recover damages. Johannsson v. Gudmundson, 11 West. 
L. Rep. 176 (Manitoba, Ct. App., June 14, 1909). 

According to a great mass of authority, an infant is incapable of appointing 
an agent. Doe d. Thomas v. Roberts, 16 M. & W. 778; Holden v. Curry, 85 Wis. 
504, 510. This rule is repugnant to the modern conception of an infant’s powers, 
and seems to have grown out of the old test of the validity of the acts of an infant, 
which was whether they were beneficial or —— to him. Warrants of at- 
torney to confess judgment or convey land were considered necessarily preju- 
dicial, so they were always said to be void, and the same thing came to be said of 
the i of agents for other purposes. But an exception to this rule was 
recognized in the appointment of an attorney to accept seisin, which was clearly 
beneficial. See Zouch v. Parsoms, 3 Burr. 1794, 1804, 1808. In an increasing 
number of jurisdictions it is now held that the appointment of an agent by an in- 
fant for ordinary ig: 9 is not void, but that acts of such an agent for the infant 

rincipal, like acts of the infant himself, are voidable at the option of the infant. 

hitney v. Dutch, 14 Mass. 457; Hardy v. Waters, 38 Me. 450; Coursolle v. 
amt 69 Minn. 328. In following this view, the principal case seems 
soun: 


BANKRUPTCY — DISCHARGE — SUBSEQUENT ACTION FOR FRaup. — After 
the defendant had been adjudicated bankrupt, the plaintiff filed his claim for 
goods sold and delivered and received part payment thereon. Subsequent to the 
defendant’s discharge, the plaintiff sued for the balance due, on the ground that 
the sale was induced by the defendant’s fraudulent representations. Held, that 
he has not waived the right to recover for the defendant’s fraud. Standard Sewing 
Machine Co. v. Katteli, 117 N. Y. Supp. 32 (App. Div.). 

Under section 17 (2) of the Bankruptcy Act of 1898 as amended in 1903, it 
seems clear that a cause of action for deceit is not affected by a discharge in bank- 
ruptcy. See Mackel v. Rochester, 135 Fed. 904. So the question is whether the 
plaintiff had lost his right to sue for fraud by his election to prove his claim. To 
constitute an election, some decisive act in pursuit of one of two inconsistent reme- 
dies must be done with knowledge of the facts. Pekin Plow Co. v. Wilson, 66 Neb. 
115. By the weight of authority, proving a claim with knowledge of the bank- 
rupt’s fraud is sufficient evidence of such election, if the remedies are inconsistent. 
Standard Varnish Wks. v. Haydock, 143 Fed. 318. But a suit for fraud is consist- 
ent with affirmance of the sale induced. Glover v. Radford, 120 Mich. 542. Some 
cases, however, hold that a judgment for the price is a bar to a subsequent action 
for the fraud. Caylus v. New York, Kingston & Syracuse Railroad Co., 76 N. Y. 
609. But these decisions result rather from an unwillingness to give two judg- 
ments for claims arising out of the same transaction than from any supposed 
election. In the principal case, only the value of the goods less payments already 
made was demanded, and any dividends received would undoubtedly go toward 
lessening the judgment. The decision, therefore, seems correct. A previous case 
in the same jurisdiction is in accord. Maswell v. Martin, 130 N. Y. App. Div. 80. 
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BANKRUPTCY — PRovABLE — Atimony.—A was granted a judg- 
ment for alimony against B in North Dakota. Upon the basis of this judgment 
A got a judgment in New York against B. B later became bankrupt and ob- 
tained his discharge. Held, that recovery on the New York judgment is barred 
hy B’s discharge. 118 N. y. Supp. 562 “Gur. Ct.). 

Alimony is not a debt, but a duty of support owed by the husband to the wife, 
liquidated in terms of money for convenience only. Hence, by the weight of au- 
thority, it was not provable in bankruptcy proceedings even before the adoption of 
section 5 (2) in the Bankruptcy Act of 1903. Wetmore v. Markoe, 196 U. S. 68; 
Lynde v. Lynde, 181 U. S. 183. The recovery of a judgment for alimony, however, 
like the recovery of any other judgment, should not change the essential nature of 
the liability. See Wisconsin v. Pellican Ins. Co., 127 U.S. 265. Courts will there- 
fore look at the basis of a judgment given in their own jurisdiction to determine 
whether it is dischargeable. Turner v. Turner, 108 Fed. 785. Nor does the fact 
that suit can be brought on a judgment in another state alter the nature of the 
claim. See Audubon v. Shufeldt, 181 U.S. 575. Even in such a case, the courts 
will look at the character of the judgment. Huntington v. Alttrill, 146 U. S. 657. 
See Horner v. Spelman, 78 Ill. 206. Merely by combining the above principles, 
the nature of a judgment based on the judgment of another state can be deter- 
mined. And since the judgment in the principal case depended ultimately on 
liability for alimony, the decision seems erroneous. 


BILLs AND NoTEs — OVERDUE PAPER — MATuRITy UPON DEFAULT IN IN- 
TEREST. — An action was brought by the indorsee against the maker of a promis- 
sory note which contained a provision that upon any default in the payment of 
interest the note was immediately to become due. The plaintiff purchased the 
‘note for value after such a default. Held, that the plaintif took before maturity. 
Gillette v. Hodge, 170 Fed. 313 (C. C. A, Eighth Circ.). 

A decision squarely opposed to that in the principal case suggests as a reason 
for the dearth of cases in point, the obviousness of the fact that when parties con- 
tract that a note shall become due at a certain time, it does so become due. Hodge 
v. Wallace, 129 Wis. 84. Cf. Harrison Machine Works v. Reigor, 64 Tex. 80. 
But the present decision follows an established rule of the federal courts. Chicago 
Ry. Equipment Co. v. Merchants’ Bank, 136 U.S. 268. See Neb. City Nat. Bank 
v. Neb. City Hydraulic Gas Light & Coke Co., 4 McCrary (U.S.) 319. And by 
the weight of authority such a provision in a note is regarded as permissive only, 
and inserted solely for the holder’s benefit. See Blakeslee v. Hott, 116 Ill. App. 
83. Otherwise a defaulting debtor might take advantage of his own wrong, and 
deprive his creditor of a valuable investment. See Cox v. Kille, 50 N. J. Eq. 176. 
Where the payee has not enforced his rights under the provision, the statute of 
limitations is held to run, not from the first default in the payment of interest, 
but from the time otherwise specified for the maturity of the note. Belloc v. Davis, 
38 Cal. 242. Were the provision self-operative, the payee could not set up a waiver 
of his rights thereunder, merely to remove the bar of the statute against himself. 


Carriers — Bits oF LapInG — DELIVERY TO CONSIGNEE WITHOUT PREs- 
ENTATION OF BILL. — Freight was shipped on a “stral ht” bill of lading, con- 
taining the words “not negotiable or assignable.” The carrier delivered the 

goods to the consignee, without asking for the bill. The consignor, for value, 
nite ot the bill to a third person, who demanded delivery and sued the carrier 
for conversion. A statute made all bills of lading negotiable. Held, that the 
plaintiff cannot recover. Bonds-Foster Lumber Co. v. Northern Pacific Ry. Co., 
tor Pac. 877 (Wash.). 

Any misdelivery of property by a carrier is a conversion. Youle v. Harbotile, 
1 Peake 68. By giving a negotiable bill of lading, the carrier in effect contracts to 
deliver the goods to the holder of the bill. See Commercial Bank v. Chicago, 
St. Paul, & Kansas City Ry. Co., 160 Ill. 401; National Bank v. Atlanta & 
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Charlotte Air Line Ry. Co., 25 S. C. 216. So a railroad is liable for allowing 
any person other than the holder of the bill to take the goods; and further- 
more must demand the surrender of the bill. Forbes v. Boston & Lowell Railroad 
Co., 133 Mass. 154; First National Bank v. Northern Pacific Ry. Co., 28 
Wash. 439. But since the contract under a “straight” bill is to deliver to 
the consignee and to no other, the carrier is protected in delivering to him 
without requiring the bill. Templeton v. Equitable M’f’g Co., 79 Ark. 456; 
Forbes v. Boston & Lowell Railroad Co., supra; Nashville, Chattanooga, & St. 
Louis Ry. Co. v. Grayson Bank, 100 Tex. 17. The opposite view, that the pos- 
session of the bill and the right to the goods are always inseparable, seems too 
narrow. See First National Bank v. The Northern Railroad, 58 N. H. 203; 
Barnum Grain Co. v. Great Northern Ry. Co., 102 Minn. 147. Upon the as- 
sumption that the statute in the principal case does not apply to bills marked 
“non-negotiable,” the decision is correct. The same court, on a “straight” bill 
containing no mention of negotiability, held the carrier liable. First National 
Bank v. Northern Pacific Ry. Co., supra. But as the last section of the statute 
provides that a bill of lading does not alter the obligations of carriers as defined 
in this chapter, “unless it is plainly inconsistent therewith,” the two interpre- 
tations are harmonious and reasonable. 


Conriict or LAws — JuRIsDicTION — Situs or CHOsE IN AcTION. —A 
New Jersey corporation claimed the beneficial interest in certain shares of its 
own stock, the legal ownership of which was in a non-resident upon whom no 

rocess had been served. Held, that the New Jersey Court of Chancery has 
jurisdiction to declare a trust of such shares. Amparo Mining Co. v. Fidelity 
Trust Co., 73 Atl. 249 (N. J., Ct. App.). See notes p. 134. 


CoRPORATIONS — PROMOTERS — DISCLOSURE OF INTEREST TO Dummy Dt- 
RECTORS. — The defendant and others, owners of certain parcels of property, 
formed a corporation, intending to sell such property to it at a profit and, as part 
of the general scheme, to offer stock for public subscription. When only forty 
shares of stock were issued, these being held by the defendants and their dummies, 
the contract to buy the property was entered into for the corporation by the di- 
rectors who then comprised all the stockholders. Two months later one hundred 
and thirty thousand shares were issued to the vendors and twenty thousand to 
outside subscribers. Later, the corporation sued in equity to recover from the 
defendant his secret profits. Held, that the defendant is liable. Old Dominion 
oe, eic., Co. v. Bigelow, 89 N. E. 193 (Mass.). 

n a suit against an associate promoter involving substantially the same facts 
the United States Supreme Court recently reached an opposite conclusion. Old 
Dominion Copper, etc., Co. v. Lewisohn, 210 U. S. 206. Though distinguishing 
that case from the facts disclosed in the present record, the court in the main 
case apparently goes the length of holding that “there is a liability of the pro- 
moter to the corporation when further original subscribers to capital stock con- 
templated as an essential part of the scheme of promotion come in after the 
transaction complained of, even though that transaction is known to all the then 
stockholders, that is to say, to the promoters and their representatives.” This 
holding represents what seems the better view, suggested in 22 Harv. L. REv. 48. 


EquiTaBLE ELECTION — ELECTION UNDER THE WILL OF A MARRIED WoMAN. 
— Under the English Married Women’s Property Act a married woman be- 
queathed to a stranger a certain chattel belonging to her husband, and in the 
same will left her husband an annuity out of her separate estate. Held, that the 
husband is put to his election to take under the will, allowing the git of his pro 
erty to take effect, or to repudiate the gift to himself and assert his right to 
chattel. In re Harris, 1909, 2 Ch. 206. See Notes, p. 138. 
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EXECUTORS AND ADMINISTRATORS — APPOINTMENT AND TENURE OF OFFICE 
— Errect or REVOCATION OF ADMINISTRATION. — A’s executors proved his will 
in England, but overlooked assets in India. Representing that A had died in-’ 
testate, C got administration in India and sold the assets there to a bona fide 
purchaser. On discovery of the fraud, this administration was revoked. Held, 
that the executors cannot recover the assets. Craster v. Thomas, 101 L. T. R. 66 
(Eng., Ch. D., June 9, 1909). 

In England, if a grant of administration is revoked because of the discovery 
of a will naming executors, acts previously done thereunder are void. For by 
force of the will, title to the deceased’s goods vested in the executors from the 
time of the testator’s death. Ellis v. Ellis, [1905] 1 Ch. 613. Contra, Thompson v. 
Samson, 64 Cal. 330. But if the discovered will names no executor, title vests in 
the probate court. Therefore good title could be conveyed under its first grant of 
administration. Boxall v. Boxall, 27 Ch. D. 220. In the principal case, the execu- 
tors would have to get ancillary probate, or its equivalent, before they could sue to 
recover the assets in India; nevertheless it would seem that they have title to the 
assets before such probate. See Atkins v. Smith, 2 Atk. 63. Cf. Roe v. Summerset, 
2 W. BI. 692. Such being the case, the bona fide purchaser did not get the legal title. 
While the doctrine of the principal case is unsupported by English precedent and 
unaffected by the Indian statutes under which the case directly arises, it is in 
harmony with the prevalent American doctrine. For by the American cases the 
title of an executor or administrator to property is given by the court, whose au- 
thority must be had as a condition precedent to a suit for possession. Cf. Dial 


v. Gary, 14 S. C. 573. 


FEDERAL Courts — AUTHORITY OF STATE LAw — CONSTRUCTION oF WILL. 
— An action of ejectment turned upon the construction of a will. A state court of 
last resort gave to the will an interpretation different from that placed upon it by the 
federal court at an earlier trial. The case came again before the federal court on a 
second writ of error. Held, that the decision of the state court will not be followed. 
Messinger v. Anderson, 171 Fed. 785 (C. C. A., Sixth Circ.). See Notes p. 139. 


FEDERAL CouRTS — JURISDICTION BASED ON DIVERSITY OF CITIZENSHIP — 
Suit AGAINST Jornt-STock CoMPANY IN NAME OF ITS PRESIDENT. — Suit was 
brought in a federal court against a joint-stock company organized under a New 
York statute with the right to sue and be sued in the name of its president. The 
president, the only named defendant, was a citizen of Ohio, and the plaintiff, a 
citizen of Pennsylvania. Held, that the diversity of citizenship necessary to con- 
fer jurisdiction on the federal courts does not sufficiently appear. Taylor v. 
Weir, 42 N. Y. L. J. 93 (C. C. A., Third Circ., May, 1909). 

The citizenship of one of several partners in the same state wherein an adverse 
> a citizen will defeat federal jurisdiction over any suit to which the part- 
nership is a party. Hence the citizenship of each of the partners must appear. 
Chapman v. Barney, 129 U. S. 677. A joint-stock company organized under the 
New York statute is not a corporation, but a partnership. People, ex rel. Win- 
chester v. Coleman, 133 N. Y. 279. The question therefore is, whether the statu- 
tory provision that suits may be brought against the association in the name of 
its president makes his citizenship conclusive on the question ‘of diversity. The 
citizenship of a trustee, or of a receiver of a corporation, is conclusive. Goodnow 
v. Oakley, 68 Ia. 25; Brisenden v. Chamberlain, 53 Fed. 307. But the domicile 
of a next friend suing for an infant, or of a sheriff suing on a forthcoming bond, is 
immaterial. Dodd v. Ghiselin, 27 Fed. 405; Wade v. Wortsman, 29 Fed. 754. 
The distinction seems to be between a mere formal party and one who has the 
legal title, or the substantial control of the property. In the principal case, the 

resident fulfilled neither of these requirements; the statute provided that any 
judgment should bind only the property of the association. The decision, there- 
fore, seems correct. 
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INSANE Persons — ADJUDICATION OF INSANITY — LIABILITY FOR PARTNER- 
sHip Depts CONTRACTED AFTER ForMAL INQuisITION. — Upon formal inquisi- 
tion, a member of a partnership was found to have been a lunatic without lucid 
intervals for two years. The plaintiff sued the partner’s administratrix for goods 
sold and delivered to the partnership. Held, that the plaintiff can recover on 
contracts made before but not on those made after the inquisition. Vawuéier’s 
Estate, 66 Leg. Int. 418 (Pa., Dist. Ct., June 19, 1909). 

An agent’s authority is terminated by the insanity of his principal. Davis v. 
Lane, 10 N. H. 156. But the relation of partnership, being j tien, ser on a con- 
tinuing contract, is closer, and is not dissolved merely by reason of a partner’s 
insanity. Jurgens v. Ittman, 47 La. Ann. 367. Hence recovery was properly 
allowed on the partnership contracts made before the inquisition. Yet total in- 
sanity is a ground upon which equity may decree a dissolution. Sayer v. Bennet, 
1 Cox Ch. 107. And it has been held that an adjudication of insanity dissolves 
the partnership without the aid of equity. Isler v. Baker, 6 Humph. (Tenn.) 85. 
Contra, Raymond v. Vaughn, 128 Ill. 256. If the partnership is dissolved, it fol- 
lows that third persons, even though not having actual notice, cannot hold the 
insane partner’s estate on contracts of the firm made after the inquisition. For 
although in the case of an ordinary dissolution, a third person having no notice 
may hold any member of the partnership on grounds of estoppel, it is well estab- 
lished that notice is unnecessary when the dissolution is by operation of law. 
—_ Dry Goods Co. v. Granite City Mfg. Co., 116 Ga. 176; Eustis v. Bolles, 146 

ass. 413. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — BAsIS OF 
Frainc Rates. — Held, that the Interstate Commerce Commission has no power 
to fix a rate based on the principle of equalizing advantages between localities. 
Chicago, Rock Island & Pacific Ry. Co. v. Interstate Commerce Commission, 171 
Fed. 680 (Circ. Ct., N. D. Ill.). See Notes, p. 135. 


LANDLORD AND TENANT— TENANCIES FROM YEAR TO YEAR — UNPAID 
RENT FOR ONE PERIOD AS SEPARATE CLAIM. — By holding over after a lease for 
five years, the defendant became tenant from year to year to the plaintiff. After 
rent for two years had become due, the plaintiff recovered judgment for one 

ear’s rent, and now sues for the rent of the other year. Held, that the former 
udgment is not a bar to this action. Kennedy v. The City of New York, 42 N. Y. 
. J. 153 (N. Y., Ct. App., Oct. 5, 1909). 
he court recognizes that if several claims arising from the same contract have 
accrued, judgment recovered on one will bar an action on the others. Secor v. 
Sturgis, 16 N. Y. 548. Warren v. Comings, 6 Cush. (Mass.) 103. It is said, 
however, that in a tenancy from year to year there is a re-letting at the commence- 
ment of each year, so that the claim for each year’s rent is separate and entire. 
Austin v. Strong, 47 N. Y. 679; Borman v. Sandgren, 37 Ill. App. 160. This view 
is not universally accepted. In distraining for rent, a landlord may treat the 
whole period of the tenancy as a single term. Sherwood v. Phillips, 13 Wend. 
(N. Y.) 478. But see Alexander v. Harris, 4 Cranch (U. S.) 298. In England, 
it has been held that in an ordinary tenancy from year to year, each year is a pro- 
longation of the original term, and that there is not a re-letting at the beginning 
of each year, though it is suggested that the rule might possibly be otherwise, 
where the tenancy arises by holding over. Gandy v. Jubber, 9 B. & S. 15. The 


’ rule against splitting up a single cause of action is salutary, in that it reduces 


litigation; and it is submitted that there would be no injustice in applying it in the 
= case where the divisibility of the cause of action, if it exists, rests on a 
ighly refined distinction. 


MUNICIPAL CORPORATIONS — LIABILITY FOR Torts — DEFECTIVE CONDITION 
oF ScHOOL PLAYGROUND. — The defendant county council, which had all the 
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rights and duties of a school board, negligently failed to keep a school playground 
in the condition required by statute. As a result, a school boy was injured. Held, 
that the defendants are liable. Ching v. Surrey County Council, 25 T. L. R. 
702 (Eng., K. B. D., July 5, 1909). 

At common law, a municipal corporation is not liable for damage caused by 
its negligence in the exercise of weg governmental functions. See Folk v. City 
of Milwaukee, 108 Wis. 359. It is well established that the maintenance of 
schools by local boards as agents of the state is a governmental function. Freel 
v. Crawfordsville, 142 Ind. 27. See Hill v. City of Boston, 122 Mass. 344. 
Therefore a municipal corporation has been held not liable at common law for 
injuries to a pupil caused by the defective condition of the school house and 
grounds. Wixon v. City of Newport, 13 R. I. 454; Finch v. Toledo Board of 
Education, 30 Ohio St. 37. The reason sometimes given is that the board is not 
empowered to expend money raised by taxation to meet such claims. Ernst v. 
West Covington, 116 Ky. 850. The fact that the corporation is performing a 
public service from which it receives no corporate benefit, likens the school system 
to a vast charity, and the public interest would be subverted by the diversion of 
the public school funds to private claims. See Ford v. School District of Kendall 
Borough, 121 Pa. St. 543. Therefore a private action cannot be brought for a 
breach of a municipal corporation’s public duty to maintain a school, unless such 
action is expressly or impliedly authorized by statute. Cf. Gibson v. Mayor, 
Aldermen & Burgesses of Preston, [1870] L. R. 5 Q. B. 218. Such authorization 
does not appear in the statute in the principal case. 


PATENTS — EQUITABLE EXECUTION ON PATENT RicHTs. — The plaintiff ob- 
tained a judgment against the defendant, a non-resident, who held no tangible 
property within the jurisdiction. Upon failure of legal execution, the plaintiff 
applied for the appointment of a receiver, by way of equitable execution, to re- 
ceive the profits of three English patents owned by the defendant and within the 
jurisdiction. No present income was being derived from the patents. Held, 
that no receiver can be appointed. Edwards & Co. v. Picard, 25 T. L. R. 815 
(Eng., Ct. App., July 30, 1909). 

It has been repeatedly held that a patent right is property, though on account 
of its incorporeal nature, not subject to seizure and sale at common law. Peter- 
son v. Sheriff of San Francisco, 115 Cal. 211. But equity has power to order its 
assignment and sale for payment of the patentee’s judgment debt. Gillett v. 
Bate, 86 N. Y. 87; Pacific Bank v. Robinson, 57 Cal. 520. And upon the patentee’s 
failure to execute such assignment, it is proper for the court to appoint a suitable 
person as trustee to execute the same. Ager v. Murray, 105 U. S. 126. The 
same result is reached by the appointment of a receiver to dispose of the patent 
for the creditor’s benefit. Blanchard v. Cawthorne, 4 Sim. 566; Petition of 
Keach, 14 R. I. 571. The principal case limits the subjection of a patent right 
to equitable execution to those instances where income is being derived there- 
from. This seems unsound on principle as well as on authority. For it would 
allow the debtor, by leaving his patent unworked, to defeat the creditor, when a 
sale or license of the patent might yield enough to pay the judgment debt. 


Quvasi-ConTRACTS — RECOVERY FOR BENEFITS CONFERRED WITHOUT CON- 
TRACT — MEASURE OF DamaGEs. — Acting on what both parties erroneously 
believed to be a contract, the plaintiff made improvements on the defendant’s 
land. Owing to the defendant’s lack of business judgment the increased value 
of the premises was less than the cost of the labor and materials expended. Held, 
that the plaintiff can recover the value of the labor and materials. Vickery v. 
Ritchie, 202 Mass. 247. 

To prevent unjust enrichment, a plaintiff can recover on a quantum meruit 
what he deserves under all the circumstances of the case. Negligence or want of 
skill reduces his damages. Ervin v. Epps, 15 Rich. Law (S. C.) 223, 229. And 
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poy Sox entirely bar recovery. Farnsworth v. Garrard, 1 Campb. 38. But lack 
of benefit to the defendant is not a defense, unless due to fault of the plaintiff. 
See Edington v. Pickle, 1 Sneed (Tenn.) 122, 127. Thus it appears that other 
important considerations would often be omitted, if the amount of the defendant’s 
enrichment were used as the sole measure of . But see Farnsworth v. 
Garrard, supra. Where the plaintiff is not at fault, the great weight of American 
authority looks rather to the services rendered and the materials furnished, than 
to the benefit received by the defendant. Such is the rule if the defendant pre- 
vents performance of the contract. Mooney v. York Iron Co., 82 Mich. 263. 
The same rule applies if work is done on express request. Stowe v. Buitrick, 
125 Mass. 449. But see Van Deusen v. Blum, 35 Mass. 229. If the contract fails 
owing to mutual mistake, or lack of mutual assent, the request is implied. Buck 
v. Pond, 126 Wis. 382. In the principal case, the fact that the defendant was en- 
riched less than he might have been was due to his own fault, and should not 
affect the plaintiff’s recovery. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
CovENANTOR’s LIABILITY UPON RE-ENTRY AFTER BREACH OF COVENANT BY 
LessEE. — The defendant on buying an estate covenanted with the vendor, for 
himself and his assigns, to erect no other than private residences. He then granted 
a lease, taking covenants similar to his own. The lessees erected a building in 
violation of the covenant. They then became bankrupt, and upon their trustee’s 
disclaimer of the lease the defendant re-entered. The rest of the vendor’s estate 
with the benefit of the covenants was thereafter sold to the plaintiff. Held, that 
the plaintiff is not entitled to a mandatory decree to compel the removal of the 
building. Powell v. Hemsley, [1909] 2 Ch. 252. 

The principal case seems to misunderstand the true grounds for equitable 
relief by way of mandatory decree. Such relief is granted on the theory that onl 
by specific reparation can equity be done, when there has been a breach of su 
a covenant as would ordinarily allow specific performance. Tucker v. Howard, 
128 Mass. 361. Specific reparation seems to connote a wrong already done, 
and the decree orders that the wrong be undone. Aity.-General v. Algonquin 
Club, 153 Mass. 447. And whether the plaintiff has suffered damage is imma- 


terial. Lord Manners v. Johnson, 1 Ch. D. 673. See Lloyd v. London, etc., Ry. 


Co., 2 DeG., J. & Sm. 568. The relief is granted on the ground that the de- 
fendant has broken his covenant, and must not be allowed unjustly to be en- 
riched thereby. In equity the burden of such restrictive covenants binds all 
purchasers with notice. Tulk v. Moxhay, 2 Phillips 774. In the principal case, 
the defendant had notice of the restrictions and of his lessee’s breach. Con- 
sequently when he acquired the latter’s interest, he got no right to retain the 
benefit of the building <4 erected. See Bird v. Hall, 30 Mich. 374; Gaskin 
v. Balls, 13 Ch. D. 324. The discussion by the court as to whether or not there 
was a continuing breach seems irrelevant, and it is submitted that the refusal of 
relief merely because the breach was completed before the purchase by the de- 
fendant was erroneous. 


SALES — BREACH OF WARRANTY — BuYER’s REMEDIES MuTUALLY Exctv- 
sIvE. — The plaintiff sued for the purchase price of a harvesting machine. The 
defendant filed a counterclaim to recover, as having rescinded the contract, freight 
charges paid as part of the purchase price, and also consequential damages resulting 
from breach of warranty. The court instructed that in case of a preponderance of 
evidence in his favor, the defendant might recover both items so claimed. Held, 
that such an instruction is error. Houser & Haines Mfg. Co. v. McKay, tor 
Pac. 894 (Wash.). See NoTEs, p. 141. 


SALEs — ConDITIONAL SALES — Risk oF Loss. — The plaintiff sold to the 
defendant a cash register, retaining title thereto as security for the payment of 
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the purchase price. After delivery of the register to the buyer, but before the 
maturity of the note, the register was accidentally destroyed. Held, that the 
plaintiff can recover on the note. National Cash Register Co. v. South Bay Club 
House Association, 64 N. Y. Misc. 125 (Sup. Ct.). 

The present decision is the first in New York squarely placing the risk of loss 
in a conditional sale upon-the buyer. See Humeston v. Cherry, 23 Hun (N. Y.) 
141. Contra, Wolf v. Di Lorenzo, 21 N. Y. Misc. 521. For a discussion of the 
= involved, see g Harv. L. REv. 106; 13 ibid. 608; 14 ibid. 626; 19 


SALES — STOPPAGE IN TRANSITU— BROKEN TRANSIT. —A bought goods 
of B in the city of M, F. O. B. at M, to be marked ““NXZ Adelaide,” and sent to 
C at the city of L, for loading on ships. C was a forwarding agent, and had re- 
ceived orders from A to forward such goods by ship to Adelaide. Before the ship 
sailed, but after the goods had been loaded on board, A became bankrupt, and 
B served notice to stop in transitu. Held, that the notice is effective. Kemp v. 
Ismay, Imrie & Co., 100 L. T. R. 996 (Eng., K. B. D. Mch. 29, 1909). See 
NOTES, p. 142. 


SET-OFF AND COUNTERCLAIM — RECOUPMENT AGAINST CREDITOR’S ASSIGNEE. 
— A contractor assigned to the plaintiff his claim against the defendant for pay- 
ment due under two building contracts. After the defendant had notice of the 
assignment, the assignor failed to complete the buildings. Held, that in an action. 
by the plaintiff on the assigned claim, the defendant can recoup for the assignor’s 
Oa} American Bridge Co. of New York v. City of Boston, 88 N. E. 1089 

The statutes of set-off do not allow a debtor to set off against his creditor’s 
assignee a debt from the assignor which matured after notice of the assignment. 
Watson v. Mid Wales Railway Co., L. R. 2 C. P. 593. After the ownership of 
the claim has by notice to the debtor vested in the assignee, a claim maturing 
against the assignor is no longer a debt from the owner of the principal claim. 
Meyers v. Davis, 22 N. Y. 489. Cf. St. Andrew v. Manchaug Mfg. Co., 134 Mass. 
42. Since counterclaim, too, is a cross action, the same rule is probably appli- 
cable. Spencer v. Babcock, 22 Barb. (N. Y.) 326. The better explanation of 
the common law remedy of recoupment is that the defendant attacks the plain- 
tiff’s cause of action by showing that he has failed in counter performance, where- 
fore the defendant need not perform his promise, but only compensate the plain- 
tiff for what he has done. See Mondel v. Steel, 8 M. & W. 858. But see Dushane 
v. Benedict, 120 U. S. 630. Cf. Basten v. Butter, 7 East 479. Under this doctrine 
the principal case is sound. Against the assignee the debtor may well attack the 
validity of the contract sued on; for assignment cannot cure inherent weakness. 
Ford v. White, 16 Beav. 120. 


_ SuretysHip— NATURE OF SURETYSHIP CONTRACT — GUARANTY. — The 
plaintiff bank agreed to rediscount certain notes made by customers of the defend- 
ant bank, in consideration whereof the defendant bank orally agreed to guarantee 
the payment of the notes at maturity. Held, that the plaintiff bank may recover 
on the promise. Bank of Pike v. People’s National Bank, 118 N. Y. Supp. 641 
(Sup. Ct.). See notes p. 136. 


Trusts — Cestur’s INTEREST IN THE RES — Ricut oF Cestul’s EXECUTOR 
TO UNEXPENDED INCOME OF SPENDTHRIFT TRusT. — The testatrix left person- 
alty to trustees to apply the income to the support and maintenance of her imbecile 
nephew and after his death to the trustees absolutely Held, that the unexpended 
income goes to the trustees, and not to the cestut’s administrator. Ross’s Estate, 
66 Leg. Int. 562 (Pa., Dist. Ct.). 

_ At common law accumulated income became a part of the principal of the 
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trust estate, and, in the absence of any provision to the contrary, was distributed 
as such. Huber’s Appeal, 80 Pa. St. 348. Since the decision establishing this 
rule in Pennsylvania, however, trusts for accumulation have been declared in- 
valid in that jurisdiction. Act or Aprit 18, 1853. Pa. Laws, 507. Yet an 
accumulation to provide for contingencies within reasonable limits may be sus- 
tained. Howell’s Estate, 180 Pa. te 5. It is, then, a reasonable presumption that 
the testatrix did not intend to add to the principal fund by any accumulated in- 
come. So it seems to follow that she has not attempted to dispose of the income 
beyond its use for the nephew’s benefit. The interest of the latter was that of 
cestui of a + pcp trust. See Broadway Nat. Bank v. Adams, 133 Mass. 170. 
His sole right was to compel an execution of the trust and an application of the 
income to his use. Scott v. Nevins, 6 Duer (N. Y.) 672, 676. Consequently, since 
the cestui had a right to have the income applied to his use, and since the tes- 
tator showed no intent otherwise to dispose of it, it is submitted that the claim 
of the cestui’s administrator should have been allowed, as it was in another recent 
case in the same jurisdiction. In re Walter’s Estate, 72 Atl. 1062 (Pa.). 


Trusts — CREATION AND VALIDITY — TENTATIVE Trusts. — The deceased 
opened separate bank accounts in his own name, as trustee for his several children. 
Each child was informed of his account with the additions made to it thereafter, 
and told that the money would be at his disposal upon reaching majority. When 
the father died, he was still in possession of the bank books and the deposits stood 
intact, although the children had all attained majority. Held, that the trusts had 
become irrevocable before the father’s death, and therefore are not subject to the 
transfer tax. Matter of Pierce, 132 N. Y. App. Div. 465. 

The doctrine of “tentative trusts” seems to be iar to modern New York 
law. Whether a particular act is intended for a declaration of trust is normally 
a question of fact for a jury. Merigan v. McGonigle, 205 Pa. St. 321. An early 
New York case, however, held the mere fact of a deposit by A in trust for B con- 
clusive of a trust. Martin v. Funk, 75 N. Y. 134. But in Massachusetts it was 
held that there could be no trust without notice to the cestui que trust. Clark v. 
Clark, 108 Mass. 522. The practice of fictitious trust accounts in savings banks 
led to a modification of the early New York rule, and the single fact of a deposit 
by A in trust for B is now held to constitute only a tentative trust, revocable by A 
at will. Matter of Totten, 179 N. Y. 112. If the trust remains unrevoked and 
unexplained at A’s death, the trust is effectual. See Cunningham v. Davenport, 
147 N. Y. 43, 47. Any facts showing an intent to give the cestui que trust a vested 
interest will make the trust irrevocable from the outset. Farleigh v. Cadman, 
159 N. Y. 169. This doctrine carries out the real purpose of the depositor, and 
the result in the principal case seems sound, 


Trusts — Ricuts AND LIABILITIES OF THIRD PaRTIES— LIABILITY FOR 
InpuciNG BREACH oF Trust. — By a contract of sale, the vendee agreed to pay 
the purchase price to the wife of the vendor. The defendant, a creditor of the 
vendor, wrongfully induced the vendee to make the payment to him. Thereafter 
the vendee became insolvent. Held, that the vendor’s wife can recover from the 
defendant damages for procuring a breach of trust. ~ Grant v. Bacon, 127 L. T. 
299 (Eng., Margate County Ct.). 

It is well settled that a person who, without legal justification, induces a prom- 
isor to break his contract, thereby renders himself liable in tort to the promisee. 
_ Lumley v. Gye, 2 E. & B. 216. This principle has been much extended. Thus 
a spiteful interference with a man’s business relations is actionable though no 
breach of contract results. Quinn v. Leathem, [1901] A. C. 495. And a defend- 
ant has been held answerable in damages for inducing the plaintiff’s husband to 
leave the state in order to avoid the payment of alimony. Hoefer v. Hoefler, 12 
N. Y. App. Div. 84. Although there seem to be no adjudicated cases upon the 
tort liability which a defendant incurs by procuring another to commit a breach 
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of trust, the analogy between the trust relation and the contractual relation is so 
close that the present decision seems eminently sound upon this point. But it 
is probable that the facts of the case did not present a trust relation; for a mere 
beneficiary under a promise made to a third party is not a cestui que trust. In re 
Rotherham Alum & Chemical Co., 25 Ch. D. 103. 


UnFarR COMPETITION — COMBINATIONS — SELF-INTEREST A  JUSTIFICA- 
Tron. — Aiming to build up its own business at the expense of a rival, the de- 
fendant exchange passed a resolution which forbade any member from doing 
brokerage business for an active member of the rival exchange, under penalty of 
suspension or expulsion. A member of the defendant exchange thereupon noti- 
fied the plaintiff, a member of the rival exchange, that he could transact no further 
business for him. Held, that the plaintiff cannot enjoin the enforcement of the 
resolution. Heim v. N. Y. Stock Exchange, 118 N. Y. Supp. 591 (Sup. Ct.). 

Two lines of decisions support the legality of the resolution involved in the 
principal case. The first hold that a voluntary combination refusing to do busi- 
ness with outsiders is not even prima facie tortious. American Live Stock Com- 
mission Co. v. Chicago Live Stock Exchange, 143 Ill. 210. The second hold that 
although such combinations are prima facie tortious, they may frequently be 
justified by a proper motive, such as the desire for exclusive trade with customers. 
Dunlap’s Cable News Co. v. Stone, 15 N. Y. Supp. 2. So, to obtain preferences 
in employment for members is sufficient justification. National Fireproofing 
Co. v. Mason Builders’ Assn., 169 Fed. 259. But if the object is solely to injure 
another, it is tortious. Purington v. Hinchliff, 219 Ill. 159, 166. In the principal 
case, the court properly found that the defendant’s aim to build up its own busi- 
ness justified the resolution. The fact that a third party was thereby inconven- 
ienced is immaterial. National Protective Assn., etc. v. Cumming, 170 N. Y. 315. 
As an active member of the rival exchange, however, the plaintiff could hardly 
claim even the neutrality of a third party. Had the resolution been enforced by 
heavy fines, it would have become coercive and a tort against the plaintiff. W<l- 
cult & Sons Co. v. Driscoll, 200 Mass. 110. The plaintiff would then have been 
entitled to an injunction. Wéllcutt & Sons Co. v. Driscoll, supra. The dictum 
to the contrary in the oe case seems unfortunate. But suspension or ex- 
pulsion is not coercion. Booth & Bro. v. Burgess, 72 N. J. Eq. 181, 196. Indeed, 
such measures seem essential to the discipline of any organization. 


BOOK REVIEWS. 


A TREATISE ON DAMAGES. By John D. Mayne. Eighth Edition. By Lumley 
Smith. London: Stevens and Haynes. 1909. pp. i, 766. 


It is quite common to hear a law book referred to as the “leading ” treatise on 
its subject; and the epithet is often more or less accurately applied. But no one 
can question it when applied to Mayne on Damages. That treatise occupies, in 
England, the place in the literature of mse ge 9 occupied by Sedgwick in America. 
Published at first in 1856, a small volume of some three hundred and fifty pages, 
it has in fifty-four years passed through eight editions, thé same number that 
Sedgwick has had in a little more than the same time. In his first edition, Mr. 
Mayne acknowledged his indebtedness to Sedgwick, but expressed the belief that 
there was still room for an English work. In this belief he seems to have been 
amply justified. At the start he attempted to collect all the English decisions; — 
ek to use American cases only when no English cases in point could be found; 
and in each edition since, the editors have aimed to collect all the English and 
Irish cases decided since the last previous edition. In each instance they express 
the belief that they have done so. No attempt has been made to collect American 
cases since the second edition, with the result that the eighth edition, a complete 
collection of English cases, required of the editor the consideration of some 3,800 
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cases as compared with 15,000 in the last edition of Sutherland on Damages. 
Mayne on Damages has increased in size steadily, but it is even now a small book 
compared with American treatises. 

It is interesting to note that since the second edition, Judge Lumley Smith 
has been an editor. The second edition and the present one he edited alone; 
in the others he collaborated with the author. The fact that the editorial 
work throughout has been in the hands of the author and only one other editor, 
and he a well-trained lawyer, may account for the comparatively slight increase 
in bulk in the past thirty years. The plan and chapter arrangement have with 
one exception remained the same from the beginning. The present sixteenth" 
chapter was added in the third edition. 

In his preface to the present edition Judge Smith says that Mr. Mayne’s fore- 
casts have been justified by subsequent decisions in a very remarkable manner. 
Though true, it is perhaps not very remarkable after all, for when a book has 
been a classic for fifty years, the opinions of the author may well have moulded 
the law by furnishing the basis of the decisions of courts. 

From what has been said it may be seen that the work would not be useful to 
American lawyers as a compendium or digest of cases, but as an analysis and 
statement of law on topics of general, rather than local application, such as the rule 
of Hadley v. Baxendale and of Dulieu v. White, and others of similar kind, it is 
of great value. : S. H. E. F. 


Tue Law or PERSONAL INyuRIES ON Rartroaps. By Edward J. White. In 
two volumes. St. Louis: The F. H. Thomas Law Book Company. 1909. 
pp. clxiii, 826; xxxviii, 827-1739. 


In his work covering the large field of personal injuries on railroads Mr. White 
has made two large divisions, to each of which he has allotted one volume. The 
first volume bears the title Injuries to Employees, and the second volume is called 
Injuries to Passengers, Licensees, and Tres Ts. 

In the first volume, before the rights of employees are set forth, the author 
devotes several chapters to the general law of torts and to the practice and pro- 
cedure in railway accident cases, including such matters as the jurisdiction, the 
parties to an action for death, evidence, issues for the court and for the jury, and 
damages. These subdivisions are made in such a manner that the practitioner 
should be able to find the point at which his question is treated with very little 
effort. In general these prefatory subjects are treated as fully as can be expected 
in a book which is essentially given up to the rights of the parties. It is, perhaps, 
to be regretted that a little more space and consideration is not given to the ques- 
tions of the conflict of laws, since it is so difficult to find problems of that sort 
dealt with in detail in any of the digests. Also it is to be regretted that the ques- 
tion of the allowance of punitive damages is covered without protest against the 
theory of the award of such damages. The main subject of injuries to employees 
is taken up in great detail, and frequent subheadings illustrating the questions 
that arise are explained by numerous examples in the decisions of the courts. 
The author is a strong advocate of the common-law rule as to the liability of the 
employer for injuries resulting from the negligence of co-employees and con- 
demns modern statutes abrogating the rule and the motive which gives rise to the 
passage of such statutes. These statutes are given in detail and the decisions 
thereunder discussed. 

The second volume covers the general relation of common carriers and 
sengers and the duties of the former to the latter, with the liability of the com- 
mon carrier to the passenger for injuries arising from the acts of employees, of 
fellow passengers and of strangers. The rights of licensees and trespassers are 
also taken up in detail. The duties and liabilities of the carrier are divided in 
relation to the place where the injury may occur and the source of the injury 
and to the position of the person injured at the time of its occurrence. Thus the 
liability for injuries arising from defects in roadbed and track, stations and ap- 
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proaches, equipment, and the operation of trains are separate topics, as are also 

‘injuries incurred in boarding and alighting from trains, at grade crossings, over- 
head crossings and subways, those due to failure to give signals, provide gates 
or watchmen, etc. The defense of contributory negligence is taken up in rela- 
tion to each class of ns whose rights are discussed and that of imputed 
negligence is not overlooked. 

The whole field of tort actions against railroads is covered by this work in 
much detail and a great number of cases digested. The minuteness of the sub- 
divisions causes some repetition which would be needless in a book intended for 
the use of students, but which adds to the value of the work for the practitioner, 
since it saves the time otherwise spent in separating the cases involving the same 
doctrine on different facts from those more directly in point in the specific instance 
for which a case is sought —a task especially frequent in the field of tort actions. 
The peculiar nature of the subject is, perhaps, also sufficient reason for the infre- 
quency of an expression of opinion on the part of the author. With the excep- 
tion of a few instances such as the topic of injuries arising from the acts of 
co-employees, the author has confined himself to the compiling of the decisions 
on all phases of the problems of railway accident cases. A clear index, a full 
table of cases, and complete references to the different reporter systems and re- 
ports in the citations, with the careful grouping of the decisions seem sufficient to 
make the book of great value as a special digest for the practitioner whose 
practice includes railroad accident cases. j. & S. 


A TREATISE ON THE LAW OF LANDLORD AND TENANT. By H.C. Underhill. In 
two volumes. Chicago: T. H. Flood and Company. 1909. pp. ccxxxiv, 
670; 671-1467. 8vo. 


The subject of landlord and tenant is in a field of the law already well occupied, 
notably by Taylor, whose work has now reached its ninth edition — clear evidence 
of its merit and authority — by McAdams, Jones and others. Some justification 
for entering this field is, therefore, to be expected. Recognizing this, the author 
gives as one reason for his undertaking, that greater prominence to the relation 
of landlord and tenant as a contractual relation wear be given and more of the 
law of contract should be incorporated in a work on the subject. It would seem, 
however, from an examination of other treatises, that the fact that tenancy is 
created by a contract, expressed or implied, has been duly developed. Rather is 
the author’s justification to be found in his full collection of the latest American 
and English decisions and his comprehensive treatment of the modern law created 
by them. 

In the first volume the principal topics are: parties to the lease, execution, 
different kinds of tenancy, what contracts are leases, rent and covenants. The 
author devotes the second volume principally to the tenant’s possession and use 
of the premises, the respective rights and obligations as to condition of premises, 
duties to repair, taxes and insurance, assignment, eviction, surrender, fixtures 
and lien for rent and advances. His style is uniformly clear and direct. The 
rule of law is succinctly stated and numerous illustrations of its application are 
given under different facts and situations. Where the authorities are in conflict 
the different rules are indicated in the text and the cases discussed in the foot- 
notes. The author does not give a full discussion of principles and this may 
account for his lack of discrimination in the case of Lyon v. Reed (page 1199), 
which is cited for the proposition that there is a surrender by operation of law 
“when another estate is created by the reversioner or remainderman with the 
assent of the tenant or which is incompatible with the existing state or term.” 
While the decision did, in fact, recognize the above statement as law, it held that 
the principle did not apply where reversions or incorporeal hereditaments compose 
the subject matter of the surrender and where there has been no open shifting of 
possession. But in proportion to the whole, this oversight is slight. Generally the 
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work shows accuracy, clearness and fulness of statement. The treatment of the 
subject of landlord’s lien for rent or advances, the negligence of the landlord in 
general, and the reciprocal rights and obligations of the parties to leases of sep- 
flats or vagy dwelling houses alone makes the book a valuable one for 
e practitioner. The well arranged index adds to its usefulness, but its a - 
ance is somewhat marred by some typographical errors. R. ce: 


A TREATISE ON THE LAw OF REAL Property. By Alfred G. Reeves. In two 
volumes. Boston: Little, Brown and Company. 1909. pp. cxxiv, 788; 
pp. v. 788-1588. 8vo. 


This work cannot be justified on the ground that there is a pressing demand for 
any more literature on the general subject with which it deals. As an effort, how- 
ever, to set forth clearly and concisely for the benefit of the student or lay reader a 
general outline of the fundamental principles that underlie our modern law of 
real property, the book will fill a real want. The author has shown excellent dis-. 
cretion in limiting his treatment of the subject. Particular stress is laid on the 
influence of political and social history on the development of our modern law 
of real property; and the discussion of the growth and decline of the feudal sys- 
tem is especially interesting. 

The arrangement of the book is good and the text simple and clear. The 
classification of vested remainders under four heads tends to clarify the fine but 
important distinction between vested and contingent remainders, and is an ex- 
ample of similar treatment of other difficult subjects. The citation of cases is 
very sparing and for this reason the work may not commend itself so highly to 
the practicing lawyer, but it clearly was not the intention of the author to compile 
a digest or burden his text with numerous quotations from decided cases, as some 
of the recent writers of modern text-books are wont to do. There is considerable 
reference to the law of New York in the footnotes, but the text is not made less 
valuable for the student on this account. Altogether the book is a work of real 
merit even though it cannot be said to be an ustive treatment of any branch 
of the subject. & 62. 


HANDBOOK ON THE LAW oF PERSONS AND Domestic RELATIONS. By Walter C. 
Tiffany. Second Edition by Roger W. Cooley. St. Paul: West Publishing 
Company, 1909. pp. xiii, 650. 

The first edition of this book was admirably planned, and Mr. Cooley has 
wisely not departed from its arrangement. In fact, the few changes in the sub- 
ject during the last thirteen years have, generally speaking, reduced his task to 
an incorporation of recent cases, with the exceptions of material additions to that 

of the book dealing with the separate property of married women and the 
insertion of a section on the extraterritorial effect of divorce. Mr. Cooley’s task, 
as he has outlined it, is, in the main, well done. Although the modern law of mar- 
ried women is largely based on statute, parts still remain untouched by legislation. 

The common law must constantly be referred to on questions of construction. And 

also every lawyer should be familiar with its development, because, where the 

common law of married women has not been altered by legislation, the statutes 
on the general subject or on other parts of it have had an indirect effect. The 
action of the legislature often has a “reflex action” on the future mental attitude 

of the judges. See Smith’s Cases on Persons, p. 338. And, moreover, when a 

statute has removed the reason for a common law rule, does the maxim, “Ces- 

sante ratione cessat ipsa lex,” apply? A large part of Mr. Tiffany’s original plan 
consisted in stating so much of the legislation as had general application, with its 
interpretation by the courts. All this should be brought down to date. For these 
reasons the continuation of Mr. Tiffany’s work on the law of married women is 
an absolute necessity. On the subject of infancy, which has not been generally 
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covered by statute, this necessity is even more apparent. The omissions here 
noticed are those of the first edition. Hall v. Butterfield, 59 N. H. 354, is not 
cited; nor is attention drawn other than by the mere citation of the case to the 
elaborate and valuable note to Craig v. Van Bebber, 18 Am. State Reports, 569. 
That note, occupying about one hundred and fifty pages, not only states ex- 
haustively the law of infancy to 1890, but gives at length the writer’s own acute 
comparisons and theories. J. W. 


DicEst oF THE LAw or Trusts. By W. G. Hart. London: The “Law Notes” 
Publishing Offices. xxiv, 464. 

In 1908 a bill embodying a code of trusts was introduced in the House of Com- 

mons and was referred to a committee, which after a careful sounding of profes- 


’ sional opinion concluded that it was impossible to proceed with the bill. The 


drafter presents it in the above entitled volume, together with notes on which he 
based the bill. The book is offered as a text-book, but as such it is defective for 
the same reason for which the proposed bill appears impracticable, namely, that 
the bill codifies parts of the law of trusts which are clearly settled and therefore 
least need codifying. Points concerning which there is doubt are either treated 
rather scantily by the author in his notes or are altogether ignored. American 
authority is always referred to throughout the book by means of citations of Ames’ 
Cases on Trusts; but the writer has failed in both code and notes to mention many 
matters which are treated by Dean Ames. Among these are the following: The 
doctrine of Ex parte Pye; the distinction of a trust from an assignment of a chose 
in action; the trust relation involved in bank collections; the relation of the law 
of uses to the modern law of trusts; the effect of forgiveness of a debt. The neces- 
sity of certainty of the cestwi is not fully discussed, and in general the notes pre- 
sent no advance on the discussions contained in the standard text-books. The 
collection of authorities covers only English cases and those not fully. 

The proposed code included several English statutes which have defined the 
duties of trustees, for instance as to investments. The author goes fully into these 
points, but this portion of the book could hardly be useful to the American trustee 
or counsel. R. M. A. 


SELECTED STATUTES OF THE STATE OF NEw York, as Amended to the Close of 
the Legislative Session of 1909. By Mathew Bender. Sixth Edition. Al- 
bany: Mathew Bender and Company. 1909. pp. v, 457. 

THE Frxep Law oF PATENTS, as established by the Supreme Court of the United 
States and the nine Circuit Courts of Appeals. By William Macomber. 
Boston: Little, Brown and Company. 1909. pp. cxlv, 925. 

THE ErFrect OF WAR ON CONTRACTS, AND ON TRADING ASSOCIATIONS IN THE 
TERRITORIES OF BELLIGERENTS. By Coleman Phillipson. London: Stevens 
and Haynes. 1909. pp. 114. 


CoNSULAR CASES AND OprInions, from the Decisions of the English and Ameri-- 


can Courts and the opinions of the Attorneys General. By Ellery C. Stowell. 
Washington: John Byrne and Company. 1909. pp. xxxvi, 811. 
INTERNATIONAL INcIDENTS, for Discussion in Conversation Classes. By L. Op- 
nheim. Cambridge: at the University Press; New York: G. P. Putnam’s 
ms. 1909. pp. xi, 129. 

REPORT OF THE COMMITTEE ON ADMISSIONS OF THE NEw York County Law- 
YERS’ ASSOCIATION. 1909. pp. 24. 

DRAWING WILLS AND THE SETTLEMENT OF ESTATES IN PENNSYLVANIA. By 
John Marshall Gest: Philadelphia: T. & J. W. Johnson Company. 19009. 

. XX, 152. 

Ten Laie or ENGLAND. By the Right Honorable the Earl of Halsbury and 
other lawyers. In about 20 volumes. Volume IX. London: Butterworth 
and Company; Rochester: rated Co-operative Publishing Company; 
Philadelphia; Cromarty Law Book Company. 1909. pp. clxxx, 794, 47. 
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